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ENROLLMENT  IN  North  Carolina's 
public  schools  has  declined  every  year 
since  1976-77.  According  to  current 
projections,  enrollment  will  continue 
to  drop  during  the-  1980s,  and  a  large 
majority  of  the  state's  school  adminis- 
trative units— 132  of  144— will  have 
fewer  and  fewei  students  in  this  dec  ade. 
Declining  enrollment  is  a  nation-wide 
trend  thai  began  later  in  North  Carolina 
than  in  other  states  (nation-wide  en- 
rollment fell  9.4  pei  cent  between  1970 
and  1978).' 

North  Carolina's  statewide  average 
daily  membership  (ADM)  peaked  in 
1976-77  at  1.183,191.  Estimated  total 
ADM  in  1979-80  is  1.136.746,  almost  4 
per  tent  below  the  peak  level;  and 
projected  ADM  in  1983-84  is  1,066,832, 
R.2  per  cent  below  the  1979-80  level 
(almost  10  per  cent  below  the  peak  level 
of  1976-77).  The  projei  tions,  which  are 
ii  ontinued  on  page  10) 
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RIFs: 
SUBSTANTIVE 
LEGAL  ISSUES 

Robert  E.  Phav 


I  III  VPRIL  1 980  School  Law  Bulletin 
examined  the  basic  causes  of  reduction 
in  force  (RIF).  This  article  will  consider 
the  major  substantive  issues  that  arise  in 
a  layoff.  The  procedural  questions  that 
arise  in  a  RIF  hearing  to  terminate  a 
particulai  employee  and  a  model  RIF 
procedure  will  appear  in  further  issues 
ol  the  Bulletin. 

Because  of  space  limitations,  a  full 
treatment  of  the  substantive  question  is 
not  possible  in  this  article.  A  fuller  con- 
sideration with  complete  case  citations 
will  be  published  as  a  monograph  this 
fall  by  NOI.I'l  (National Organization 
on  Legal  Problems  ol  Education). 
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Destin  Shann  Tracy 


IT  IS  NOT  UNCOMMON  today  for  a 
public  school  student  to  move  through 
the  system  without  learning  how  to  read 
and  do  basic  arithmetic.  More  and  more 
of  these  students  are  asserting  that  they 
have  not  learned  because  of  incompe- 
tem  at  ademic  counseling  and  teaching 
by  sc  hool  board  employees.  A  number 
of  suits  have  alleged  that  the  student's 
deficiencies  are  produced  by  "educa- 
tional negligence"  on  the  part  of  school 
employees.  The  courts  have  considered 
whether  to  recognize  a  claim  based  on 
educ.ilion.il  negligence  in  three  major 
reported  cases  and  several  unreported 
dec  isions.1  Theclaim  was  eventually  re- 


The  authoi  is  a  third-yeai  student  at  the 
University  ol  Noith  Carolina  Si  hool  of  Law 
and  managing  editor  of  the  North  Carolina 
Law  Review. 

1.  The  reported  cases  are  Petei  W.  v.  San 
Fram  isco  School  Disc.  60  Cal.  App.  3d  814, 
131  Cal.  Rptr.  851  (1976);  Hoffman  v.  Board 
ofEduc.,64  vpp.  Dh  2d369,  H0N.Y  S.2d 
99  (1978),  rev'd  19  N.Y.I'd  121,  400  N.E.2d 
117.  124  N  \  S.2d  376  (ll)79);  Donohue  v. 
Copiague  School  Dist.,  95  Misc.  2d  I.  108 
N.Y.S.2d 584 (1977), affd 64 App. Dh  2d29, 
107N  Y.S.2d  8711 1978).  affci  17  N.Y.2d  140, 
v:n  n.i  -2.1  1352,  118  N.Y.S.2d  375  (1979). 
Themajoi  unreported c  asesare  D<>c\.  Bo.ud 
ol  Educ  .,  No.  48277  (Cir.  Ct.  Md.  |.il\  6, 
1979);  Garrett  v.  Board  ol  Broward  County, 
No.  77-8703  (Cir.  Ct.  Fla.  Dec.  5,  1977). 
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jected  in  every  case,  but  the  idea  is  gaining  acceptance. 
In  the  most  recent  case,  Hoffman  v.  Board  of  Education, 
the  trial  and  appellate  courts  found  in  favor  of  the  com- 
plaining student,  and  the  ultimate  reversal  was  by  a 
closely  divided  (4-3)  court.  Teachers  and  school  ad- 
ministrators should  be  familiar  with  this  emerging  type 
of  lawsuit  and  be  prepared  to  meet  it.  It  may  not  succeed 
today,  but  tomorrow  may  bring  another  result. 

This  article  explores  some  of  the  legal  and  policy 
issues  posed  by  a  suit  charging  educational  negligence 
and  suggests  a  limited  form  of  recognition  that  will 
soke  many  of  the  problems  presented  by  a  traditional 
negligence  claim.2 

First  a  summary  of  the  major  decisions  in  this  area  for 
a  basic  factual  background:  Peter  W.  v.  San  Francisco 
Unified  School  District  was  the  first  reported  case  in- 
volving alleged  educational  negligence  in  a  public 
school  system.  Peter  W.,  an  eighteen-year-old  high 
school  graduate,  claimed  that  the  school  negligently 
failed  to  provide  "adequate  instruction,  guidance, 
counseling  and  or  supervision  in  basic  academic  skills 
such  as  reading  and  writing."  In  particular,  he  alleged 
that  the  school  failed  to  diagnose  his  reading  dis- 
abilities, assigned  him  to  classes  in  which  he  could  not 
read  the  textual  materials,  promoted  him  knowing  that 
he  had  not  acquired  the  skills  necessary  to  comprehend 
more  advanced  coursework,  and  allowed  him  to 
graduate  with  <>nl\  a  fifth-grade  reading  ability  when 
the  state's  educational  code  made  an  eighth-grade 
reading  level  a  prerequisite  of  graduation.  The  plaintiff 
asserted  that,  as  a  result,  he  could  secure  employment 
only  in  "labor  which  requires  little  or  no  ability  to  read 
or  write."  Nevertheless  the  California  Court  ofAppeals 
affirmed  the  trial  court's  decision  to  dismiss  the  claim 
for  failure  to  state  a  cause  of  action. 

The  second  reported  case  was  Donohue  v.  Copiague 
Union  Free  School  District.  Donohue,  a  high  school 
graduate,  had  received  failing  grades  in  several  subjects. 
A  New  York  education  statute  required  the  board  of 
education  to  examine  pupils  not  already  in  special 
classes  who  continuously  failed  or  underachieved  to 
find  out  the  reason  for  their  failure  or  undera<  hieve- 


2.  For  a  more  complete  exposition  of  this  topic   see  Co 
Educational  Negligence:    I  Student's  Came  of  Actum  for  lncompe 
tent  Academit  Instruction,  58  N.C.L.  Rev (1980). 
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ment.  Regulations  promulgated  under  the  statute 
defined  continuous  failure  as  failure  in  two  or  more 
subjects  within  one  school  year.  The  school  authorities 
knew  that  Donohue  fell  within  this  definition  yet  did 
not  attempt  to  diagnose  his  problem.  After  graduation 
Donohue  realized  that  he  could  not  read  or  write  com- 
petently and  sought  private  tutoring.  Relying  heavily 
on  the  analysis  in  Peter  W.,  the  court  dismissed  his  com- 
plaint of  educational  negligence  for  failure  to  state  a 
cause  of  action. 

The  third  and  most  recently  reported  decision  dis- 
cussing educational  negligence  is  Hoffman  v.  Board  of 
Education.  In  kindergarten.  Hoffman  stored  near  the 
top  of  the  retarded  range  in  an  IQ  test  given  by  a  school- 
employed  psychologist.  The  test  was  verbal,  and  Hoff- 
man had  a  severe  speech  defect  that  made  evaluation 
difficult.  The  psychologist  recommended  placing  him 
in  special  classes  for  the  retarded  but  further  requested 
that  his  intelligence  be  retested  within  two  years.  Hoff- 
man attended  classes  for  the  retarded  until  he  was  eigh- 
teen years  old  without  being  retested  and  without 
receiving  speec  h  therapy.  When  he  reached  eighteen  he 
was  transferred  to  an  occupational  training  center  for 
the  retarded,  given  an  IQ  test,  and  found  to  have  at  least 
average  intelligence.  The  same  court  that  summarily  re- 
jected a  claim  of  educational  negligence  in  Donohue 
judged  Hoffman's  cause  on  the  merits  and  decided  for 
him.  The  New  York  Court  of  Appeals,  however,  re- 
versed the  lower  court's  decision  and  dismissed  Hoff- 
man's cause  of  action  in  a  4-3  split. 

These  decisions  reveal  twodifficult  tasks  confronting 
the  student  who  seeks  to  establish  a  claim  of  education- 
al negligence.  First,  he  must  frame  his  complaint  in 
terms  of  the  elements  that  the  law  considers  must  be 
shown  in  a  charge  of  negligence — duty,  breach,  injury, 
and  causation.  Negligence  is  a  kind  of  tort.  A  tort  is  a 
legal  wrong  done  to  an  individual,  other  than  a  breach 
of  contract,  for  which  he  may  bring  a  civil  suit  for 
damages.  Common  torts  include  assault,  trespass, 
defamation,  misrepresentation,  and  negligence.  When 
an  individual  behaves  in  a  particular  situation  without 
the  care  that  a  hypothetical  reasonable  person  would 
take  under  similar  circumstances,  his  behavior  is 
negligent.  If  (a)  under  tort  law  a  party  has  a  duty  to  act 
with  the  care  of  a  reasonable  person,  and  (b)  his 
negligent  behavior  causes  injury,  the  injured  person 
may  sue  him  for  damages. 

Second,  even  if  the  student  succeeds  in  pleading  these 
basic  elements,  he  must  be  prepared  to  show  that 
various  policy  factors  require  that  this  type  of  action  be 
recognized. 

The  next  part  of  this  article  will  consider  the 
problems  a  student  would  face  in  pleading  educational 
negligence;  this  discussion  should  provide  a  helpful 
background  for  understanding  the  policy  concerns  that 
appeal  later  in  the  article. 
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PLEADING  A  CAUSE  OF  ACTION 
IN  EDUCATIONAL  NEGLIGENCE 

To  succeed  in  a  suit  that  alleges  educational 
negligence  the  student-plaintiff  must,  at  the  very  least, 
prove  the  four  elements  that  the  law  requires  to  be 
proved  in  any  suit  that  charges  negligence.  He  must 
prove  that  ( 1 )  the  educator-defendant  had  a  duty  to  him 
to  act  in  conformity  with  some  standard  of  care;  (2)  the 
educator  failed  to  act  in  accordance  with  the  ap- 
propriate standard  of  care;  (3)  the  student  suffered  a 
legally  compensable  injury;  and  (4)  there  was  a  proxi- 
mate causal  relation  between  the  educator-defendant's 
breach  of  duty  and  the  student-plaintiff's  injury.  Prox- 
imate cause  occurs  when  the  breach  actually  caused  the 
injury  and  was  so  closely  related  to  the  injury  that  the 
law  finds  that  it  is  just  to  hold  the  defendant  responsible 
for  the  injury.  Each  of  these  standard  elements  of 
negligence  will  be  examined  briefly. 

School  System's  Duty  to  Provide 
Competent  Instruction 

First  the  student  must  prove  that  the  school  system 
had  a  legal  duty  to  act  with  care  in  providing  him  com- 
petent academic  instruction.  The  courts  are  likely  to 
scrutinize  the  student's  allegation  that  the  schools  have 
this  duty  with  rigor,  and  this  element  may  determine 
whether  educational  negligence  will  be  recognized  as  a 

■  proper  basis  for  suits.  It  is  obvious  that  a  student  who 

■  wants  the  court  to  recognize  that  an  educatoi  h.isaduty 
to  use  care  in  academic  instruction  must  first  convince 
the  court  that  a  legal  basis  exists  for  the  duty.  Two 
possible  origins  are  the  general  principles  of  common 
law  and  the  statutes  and  regulations  that  govern  school 
systems. 

There  is  no  direct  precedent  for  a  common  law  duty 
in  this  situation.  This  lack  is  a  severe  handicap  to  the 
student  but  not  an  insurmountable  one.  For  example, 
the  theory  of  an  undertaking — the  idea  that  an  action 
I   voluntarily  assumed  creates  a  duty  to  complete  it  in  a 
.    nonnegligent  way — might  be  successfully  argued.  In 
Peter  IV.  the  court  rejected  this  theory  when  the  under- 
taking consisted  of  the  broad  assumption  of  the  func- 
1   tion  of  general  instruction.  In  Hoffman,  however,  the 
lower  court  recognized  a  duty  created  by  the  under- 
taking of  specific  acts  directed  toward  the  plaintiff  in- 
dividually.3 

The  student  can  also  argue  that  the  long-recognized 
duty  of  care  for  the  physical  safely  of  students  should 

5.  Hoffman  v.  Board  ol  Edu< .,  64  App.  Div.  2d  569,  HO  N.Y.S.2d 

99,  109(1978): 

Defendant's  affirmative  a<  i  in  placing  plaintiff  in  a  CRMD 
[Children  with  Retarded  Mental  Development]  i  lass  initially 
.  .  .  created  a  .  .  .  duty  to  take  reasonable  steps 
whether  .  .  .  that  placement  was  proper  .... 


apply  by  analogy  to  academic  instruction.  In  physical- 
injury  cases,  educators  have  been  held  to  a  duty  of 
supervision  and  a  duty  of  instruction.  Negligent  in- 
struction leading  to  physical  injury  is  clearly  a  basis  for 
recovery  under  a  tort  theory.  There  is  much  precedent 
that  would  directly  apply  to  the  situation  under  discus- 
sion except  for  the  different  types  of  injuries  involved. 
The  student  who  used  this  argument  would  probably 
maintain  that  there  is  no  legally  significant  distinction 
between  physical  injuries  and  the  kinds  of  nonphysical 
injuries  caused  by  inadequate  academic  instruction. 
For  example,  Peter  W.  argued  that  academic  injury  is 
no  less  foreseeable  or  less  real  than  physical  injury,  and 
it  compared  the  relationship  between  academic  and 
physical  injuries  with  the  relationship  between  injuries 
that  arise  in  medical  malpractice  and  injuries  that  arise 
in  psychiatric  malpractice.  Medical  malpractice  in- 
volves physical  injury  while  psychiatric  malpractice 
results  in  nonphysical  harm,  yet  both  are  viable  causes 
of  action. 

Still,  any  attempt  to  extend  an  educator's  duty  by  this 
analogy  is  significantly  weakened  in  that  the  ap- 
propriate standards  for  measuring  breach  of  duty  in  the 
contexts  of  academic  instruction  and  physical  supervi- 
sion are  very  different.  The  strongest  legal  argument  for 
recognizing  an  educator's  duty  to  provide  competent 
academic  instruction  is  based  on  analogies  to  negli- 
gence or  malpractice  in  the  area  of  law  and  medicine.4 
Such  an  analogy  is  based  on  educators'  claim  of  profes- 
sional competence. 

Assuming  that  a  court  acknowledges  that  educators 
are  professionals,  a  complaining  student  must  show 
that  an  educator's  functions  are  by  analogy  close 
enough  to  other  professional  functions  that  his  conduct 
may  be  reasonably  analyzed  in  terms  of  established 
malpractice  principles.  The  primary  justification  for 
allowing  a  suit  based  on  a  charge  of  negligence  against 
a  professional  is  that  the  professional,  by  his  occupa- 
tion, holds  himself  out  as  having  a  certain  skill  and 
knowledge  and  people  who  seek  his  services  therefore 
have  a  right  to  expect  him  to  use  that  skill  and 
knowledge  with  some  minimum  competence.  Both  the 
special  training  demanded  of  educators  and  the  require- 
ment that  they  be  certified  by  the  state  as  a  prerequisite 
to  employment  indicate  that  they  do  hold  themselves 
out  as  having  skills  and  knowledge  not  shared  by  non- 
educators.  But  it  is  also  uue  that  the  professional  edu- 
cator's expertise  does  not  rest  on  a  solid  core  of  widely 
accepted  certainties  or  well-defined  technical  knowl- 
edge comparable  with  that  held  by  legal  or  medical 

4.  When  a  negligence  action  seeks  to  hold  a  professional  liable  for 
breach  as  a  professional,  the  action  is  commonly  referred  lo  as 
"malpractice."  Therefore,  only  in  the  context  of  the  educator  as 
professional  is  a  negligence  action  properly  called  "educational 
malpractice."  For  a  full  discussion  of  the  teacher  as  a  professional,  see 
Comment,  note  2  supra. 
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professionals;  further,  educators'  special  knowledge  is 
probably  perceived  by  laymen  as  more  readily  com- 
prehensible than  legal  or  medical  skills.  Nevertheless,  it 
is  reasonable  to  conclude  that  educators  do  hold  them- 
selves out  as  having  special  skills  and  knowledge  and 
that  the  public  expects  them  to  perform  accordingly. 

To  supplement  the  theories  of  duty  in  common  law, 
plaintiffs  have  argued  that  the  courts  should  recognize  a 
duty  imposed  by  statute,  violation  of  which  statute 
would  constitute  a  basis  for  tort  action;  tort  law  con- 
tains ample  precedent  for  such  a  practice.5 

Plaintiffs  who  have  alleged  educational  negligence 
have  argued  for  the  recognition  of  statutory  duties 
based  on  ( 1 )  provisions  in  state  constitutions  and  broad 
enabling  legislation  that  provides  for  the  creation  and 
maintenance  of  public  school  systems,  and  (2)  statutes 
or  regulations  that  require  specific  actions  in  defined 
situations  involving  students  with  identifiable  learning 
problems. 

In  Donohue,  for  example,  the  plaintiff  alleged  a 
statutory  duty  based  on  the  state  constitution's  provi- 
sion that  "[i]he  legislature  shall  provide  for  the 
maintenance  and  support  of  a  system  of  free  common 
schools,  wherein  all  the  children  of  this  state  may  be 
educated."  He  claimed  to  be  a  third-party  beneficiary  of 
this  duty.  In  analyzing  the  purpose  of  the  constitutional 
provision  and  legislation  enacted  under  that  provision, 
the  court  found  that  the  intent  was  to  "confer  the 
benefits  of  a  free  education  upon  what  would  otherwise 
be  an  uneducated  public.  [The  constitutional  require- 
ment and  the  resulting  legislation]  were  not  intended  to 
protect  against  the  'injury'  of  ignorance  for  every  in- 
dividual is  born  lacking  knowledge,  education,  and  ex- 
perience." The  constitutional  provision  asserted  in 
Donohue  clearly  was  a  general  mandate  to  provide  a 
broadly  defined  public  service  to  a  very  extensive  class 
of  persons  and  therefore  was  not  of  a  type  generally 
thought  to  create  a  tort  duty.  Moreover,  the  historical 
understanding  of  such  provisions  appears  to  support 
the  Donohue  court's  conclusion  almost  uniformly.6 
Thus  it  is  unlikely  that  constitutional  or  statutory  pro- 
visions calling  for  the  establishment  and  maintenance 
of  a  public  school  system  can  furnish  a  basis  for  claim- 
ing an  educator's  duty  of  academic  instruction. 


5.  As  a  general  rule  a  court  will  find  a  statutory  tort  duty  only  when 
it  determines  thai  the  underlying  purpose  of  the  statute  is  the  protec- 
tion of  individuals.  Usually  the  statute  will  be  one  that  prohibits  or 
demands  specific  acts  in  particular  situations,  and  it  will  be  held 
applicable  if  the  plaintiff  is  a  member  of  the  class  of  protected  persons 
and  if  the  injury  incurred  is  of  the  type  covered  by  the  statute. 

6.  The  free  public  school  movement,  from  its  earliest  beginnings 
in  America,  had  as  its  goal  the  promotion  of  the  general  welfare 
through  the  development  of  a  literate  and  productive  population;  it 
generally  was  not  viewed  as  a  benefit  conferred  on  the  individual 
child. 


The  second  type  of  statutory  duty  that  has  been 
asserted  by  plaintiffs  is  based  on  statutes  or  regulations 
that  detail  procedures  for  evaluating  and  for  extending 
remedial  aid  to  students  with  learning  problems. 
Although  statutes  of  this  type  appear  by  their  language 
and  specificity  to  be  aimed  at  protecting  individual 
students  from  the  harmful  results  of  being  denied  an 
adequate  opportunity  to  learn,  the  "individual  protec- 
tion" argument  is  connary  to  the  theory  that  the  public 
educational  system  was  designed  to  benefit  the  public 
in  general.7  The  court's  acceptance  of  a  statutory  duty 
will  depend  on  its  willingness  to  recognize  the  student's 
legal  right  to  an  adequate  educational  opportunity. 
While  the  United  States  Supreme  Court  has  declined  to 
recognize  a  fundamental  right  to  a  public  education, 8 
nearly  all  state  constitutions  provide  for  public  edu<  a- 
tion,  and  many  state  statutes  guarantee  an  education 
either  to  all  children  or  to  all  children  ol  an  exceptional 
class.9  The  issue  becomes  whether  recognition  of  a 
student's  right  to  an  "educational  opportunity"  should 
include  any  more  than  recognizing  his  right  to  a  seat  in 
the  classroom.  The  last  decade  has  seen  considerable 
litigation  concerning  the  right  of  the  physically  handi- 
capped and  the  mentally  retarded  to  an  adequate 
educational  opportunity,  and  there  is  a  judicial  and 
legislative  trend  toward  providing  pupils  with  differ- 
ing needs  an  educational  opportunity  appropriate  to 
those  needs.  A  student  will  more  likely  succeed  in  es- 
tablishing a  statutory  tort  duty  if  the  court  is  willing  to 
recognize  a  more  need-oriented  view  of  "educational 
opportunity"  and  to  draw  an  analogy  between  learning 
problems  and  retardation  and  physical  handicaps. 

The  creation  of  a  statutory  duty  based  on  a  narrowly 
defined  provision  that  addresses  specific  learning 
problems  is  consistent  with  existing  common  law  tort 
principles.  The  student  may  be  expected  to  propose 
such  a  statutory  duty  whenever  feasible,  as  well  as  a 
common  law  professional  duty.  These  two  types  of  duty 
are  the  most  appropriate  for  an  educator's  functions 
and  the  most  likely  to  gain  judicial  acceptance. 


7. 11  educators  are  ever  to  be  held  liable  for  negligent  academic  in- 
struction, one  would  expect  them  tobe  liable  foi  \  lolatums  of  detailed 
procedural  statutes — for  example,  mis<  lassiluations  of  students 
bei  ause  of  improper  identification  and  evaluation  of  student  dis- 
abilities pursuant  to  detailed  statutory  procedures.  This  isclose  to  the 
situation  in  Hoffman  except  that  the  procedure  violated  by  the  defen- 
dants in  Hoffman  was  embodied  in  a  psychologist's  report  rather 
than  a  statute  or  regulation. 

8.  E.g..  San  Antonio  School  Disl.  v.  Rodriguez.  411  U.S.  1.  35 
(1973).  ("Education,  of  course,  is  not  among  the  rights  afforded  ex- 
plicit protection  under  our  federal  Constitution.  Nor  do  we  find  any 
basis  for  saying  it  is  implicitly  so  protected .") 

9.  See.  e.g.,  N.C  Gen.  Stat.  §  1 15-1. 1(b)(4)  (1978)  ("a  program 
must  actually  benefit  a  child  or  be  designed  to  benefit  a  particular 
child  in  order  to  provide  such  child  with  appropriate  educational  and 
service  opportunities"). 
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Standard  of  Care 

A  student-plaintiff  must  not  only  be  able  to  establish 
that  an  educator  has  a  duty  to  provide  competent  in- 
struction, but  also  develop  a  standard  of  care  that  the 
court  can  use  to  determine  whether  the  educator  has 
breached  his  duty.  First  the  student-plaintiff  will  have 
to  choose  whether  to  propose  a  reasonable-person  or  a 
professional  standard  of  care.10  Under  a  reasonable- 
person  standard,  an  educator  will  be  liable  if  he  failed  to 
act  as  a  reasonable  and  prudent  person  would  in  similar 
circ  umstances.  Under  a  professional  standard,  the  edu- 
cator will  be  liable  if  he  fails  to  exercise  the  minimum 
skill  and  learning  commonly  held  by  members  of  his 
profession  in  good  standing. 

W  hether  a  reasonable-person  standard  can  be  applied 

|  to  the  area  of  academic  instruction  is  questionable. 
Teaching  in  the  public  schools  is  an  activity  that  most 
laymen  have  little  experience  with.  Using  a  reasonable- 
person  standard  is  likely  to  result  in  arbitrary  decisions 
in  jury  trials  because  nearly  every  potential  juror  has 

i  been  a  student  and  probably  has  some  definite  ideas  on 
the  propriety  of  certain  behaviors  on  the  basis  of  his  per- 
sonal view  of  the  teaching  process.11 
Therefore,  although  a  jury  could  probably  agree  on 

j  the  unacceptability  of  clearly  egregious  forms  of  con- 
du<  i .  the  reasonable-person  standard  of  care  is  generally 

!  unsatisfactory  in  educational-negligence  a<  lions.  Still, 
it   is  the  only  standard  that  can  be  applied  unless  a 

]   professional  duty  is  established.  If  a  statutory  duty  is 

j  proved,  potential  arbitrariness  would  be  laigeK  averted 
by  embodying  in  the  statute  a  definitive  standard  that  a 
reasonable  person  would  normally  try  to  obey. 

Assuming  that  the  educator's  duty  as  a  professional  is 
recognized,  a  professional  standard  of  care  must  becon- 
gtructed  within  the  theoretical  framework  that  has 
developed  in  support  of  previously  recognized  malprac- 
tice actions.  A  professional  is  presumed  to  have  the 
minimum  common  skill  and  learning  of  members  of 

1  his  profession  in  good  standing.  Bv  undertaking  to 
render  professional  services,  he  holds  himself  out  as 
having  the  standard  professional  skills  and  knowledge 

|  and  is  judged  accordingly.  Absent  a  contract  to  ac- 
complish a  particular  result,  however,  the  piofessional 
is  not  a  warrantor  of  success  and  is  not  liable  for  an 


Id  II »  sludeni-plaintifl  should  ( [early  differentiate  the  two  and 
|Bggesi  which  is  more  appropriate  foi  tin  theory  "1  duty  alleged. 
Miliire  to  do  so  will  only  support  the  argument  that  a  standard  of  care 
is  unworkable.  Note  thai  the  professional  standard  ol  care  applies 
onlv  where  .i  piolcssion.il  duty  is  established. 

II.  1  Ik  c  out i  m  Peter  II'.  v.  San  hum*  isco  S<  Ii,n,I  Dist.  said:  "The 
si  iiiii  c  ol  pedagogy  itsell  is  fraughl  with  differenl  and  conflicting 
tin  oi  iesol  how  oi  what  a  child  should  be  taught,  and  many  a  layman 
miylii— and  commonly  does— have  his  own  emphatii  \  iews  on  the 
Bfcject.'   60  Cal.  App.  3d  814,  824,  131  Cal.Rpu  854.860-1 176) 


honest  mistake  in  judgment  when  there  is  room  for 
reasonable  doubt  as  to  the  proper  course  of  action. 

The  principle  difficulty  in  formulating  a  workable 
standard  for  a  professional  educator  is  in  determining  a 
minimum  level  of  skill  and  knowledge  common  to 
members  of  the  profession  in  good  standing.  Education 
is  characterized  by  widespread  disagreement  among 
members  of  the  profession  concerning  the  most  ap- 
propriate behavior  in  any  given  situation.  A  paucity  of 
conclusive  scientific  studies  in  the  field  leaves  experts  to 
draw  on  their  own  experience  and  intuition  when 
evaluating  alternatives.  Furthermore,  there  is  apparent- 
ly no  common  core  of  customary  teaching  behavior. 

The  most  suitable  professional  standards  of  care  are 
those  that  focus  on  behavior  of  teachers.  By  analogy  to 
other  malpractice  actions,  appropriate  standards  could 
be  drawn  either  from  customary  conduct  or  from  a 
theoretical  consensus  on  appropriate  behavior.  As 
stated  earlier,  however,  the  educational  field  lacks 
custom  and  consensus.  Either  agreement  is  nonexistent 
or  the  concepts  agreed  on  are  so  broadly  stated  that  they 
could  never  serve  as  reliable  measures  of  breach.  But 
this  is  not  necessarily  fatal  to  formulating  an  educator's 
standard,  because  a  professional  may  be  judged  accord- 
ing to  the  standards  of  a  subgroup  to  which  he  adheres, 
if  there  is  substantial  theoretical  consensus  or  accepted 
behavior  within  it. 

Generally,  the  more  clearly  and  narrowly  defined  a 
standard  of  conduct  is,  the  more  fairly  and  consistently 
it  can  be  applied,  although  a  narrow  rule  may  also  limit 
flexibility  to  consider  extenuating  circumstances.  Stan- 
dards most  likely  to  be  well  defined  are  those  that  al- 
ready appear  in  written  form  for  the  purpose  of  guid- 
ing the  conduct  of  educators.  Sources  for  written  stan- 
dards include  state  statutes,  administrative  regula- 
tions, and  Competency  Based  Teacher  Education  pro- 
grams (CBTE).  CBTE  programs  have  been  developed 
in  the  last  decade  in  an  attempt  to  improve  teaching 
skills  and  to  hold  tear,  hers  accountable  for  the  quality  of 
instruction.  The  competencies  developed  under  the 
programs  are  used  as  measures  of  success  in  teacher- 
training  programs  and  may  constitute  statutory  quali- 
fications for  certification.12 

Given  sufficiently  specific  required  teaching  behav- 
ior in  a  CBTE  statute,  a  court  might  be  willing  to  use 
the  statute  to  formulate  a  professional  standard  of  care 
for  educators.  This  is  to  be  distinguished  from  the  situa- 
tion in  which  a  statute  is  found  to  create  a  duty  and  to 
supply  a  standard  by  which  to  measure  breach.  A  CBTE 
statute  would  probably  not  be  viewed  as  creating  a  duty 
to  instruct  an  individual  student  competently,  since  its 


12.  E.g..  Via.  Stat.  S  231.17(2)  (Cum.  Supp.  1978).  requiring  a 
written  examination  and  other  procedures  to  show  mastery  ol  par- 
ii,  ii l.! i  competeni  ies  before  the<  andidatemay  he  issued  a  five-yeai  ex- 
tendable te;u  1  i  inti  (  ri  nl  ii  ate  In  I  In-  dcpaitment  of  edu 
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generally  acknowledged  purpose  is  to  upgrade  the 
overall  quality  of  teachers  for  the  benefit  of  the  school 
system  as  a  whole.13 

A  court  might,  however,  refuse  to  use  CBTE  stan- 
dards as  a  measure  of  professional  competence  on  the 
ground  that  the  proper  persons  to  determine  the  mean- 
ing and  use  of  the  standards  are  legislators  or  educators. 
CBTE  standards  that  have  not  been  enacted  by  state 
legislatures  but  are  used  only,  for  example,  as  part  of 
teacher-training  programs  would  presumably  carry  less 
weight  with  the  courts  but  might  still  be  helpful  as  in- 
dicators of  minimum  professional  skills  and  knowl- 
edge. Furthermore,  the  attempt  to  use  teacher-training 
standards  without  statutory  recognition  as  tort  stan- 
dards of  care  will  probably  be  thwarted  in  those  states 
where  legislators  have  expressed  a  policy  of  noninter- 
ference in  the  nature  of  teacher- training  programs.14 

Another  written  source  of  professional  standards  is 
state  educational  statutes  and  school  administrative 
regulations.  Courts  have  uniformly  rejected  them  as 
creators  of  tort  duties,  but  administrative  regulations 
developed  by  educators  to  set  out  the  procedures  for 
identifying,  evaluating,  testing,  placing,  and  offering 
remedial  instruction  to  students  with  specific  learning 
problems  appear  well  suited  to  be  tort  standards  for 
measuring  breach  of  an  educator's  duty. 

It  seems  reasonable  and  fair  to  expect  an  educational 
system  to  behave  in  accordance  with  self-imposed  pro- 
cedures and  to  provide  judicial  remedies  for  its  failure 
to  do  so. 

Finally,  a  court  may  base  a  professional  standard  of 
care  on  a  source  that  is  even  less  authoritative  than  an 
administrative  regulation.  In  Hoffman  the  lower  court 
formulated  a  standard  of  care  based  on  the  self-imposed 
procedures  of  the  school  system,  although  they  were  not 


13.  An  example  ol  .1  statute  that  states  faiih  detailed  mm  pi  it  ih  us 
is  the  following: 

[E]ach  applicant  [01  initial  certification  shall  demonstrate 
.  .  .  mastery  of  .  .  .  minimum  essential  generic  and  specializa- 
111 11 1  c  ompetencies  . . .  including,  but  not  limited  to.  the  follow  - 
ing: 

(a)  The  ability  to  write  in  a  logical  and  understandable  six  It 
Willi  appropriate  grammar  and  sentence  stun  ture; 

(b)  The  ability  to  comprehend  and  interpret  a  message  aftei 
listening; 

(c)  The  ability  to  read,  comprehend,  and  interpret  orally  and 
in  writing,  professional  and  other  written  material; 

(d)  The  ability  to  comprehend  and  work  with  fundamental 
mathematical  concepts;  and 

(e)  The  ability  to  comprehend  patterns  of  physical,  social, 
and  at  ademic  development  in  students  and  tocounsel  students 
concerning  their  needs  in  their  areas.  [Fi.a.  Stat.  §  231.17(2) 
(Cum.  Supp.  1978).] 

1  1  An  example  is  the  following;  "The  [State  Boardof  Education] 
ma\  1101  require  an  institution  to  teai  ha  partu  ular  doctrine  or  tocon- 
duct  instruction  on  the  basis  ol  any  p.iriii  til.it  pedagogical  method, 
whether  expressed  in  terms  of  behavorial  or  performance-based  objec- 
tives, competencies,  or  other  explicit  assessment  devices.  "Tex.  Educ. 
Code  Ann.  tit.  2,  §  13.032(c)  (Vernon  Cum.  Supp.  1978). 


expressed  in  the  governing  regulations.  The  court  also 
found  that  a  duty  was  created  in  defendants  by  the  same 
procedures.  Hoffman's  teachers  failed  to  follow  the 
written  recommendations  of  a  school-employed  psy- 
chologist to  retest  the  plaintiff,  and  the  lower  court 
found  that  it  was  not  within  the  educators' discretion  to 
reject  the  recommendation. 

In  conclusion,  a  professional  standard  of  care  that 
ranks  the  relative  merits  of  different  teaching  tech- 
niques cannot  rightly  be  imposed  on  educators  if  there 
are  no  firm  bases  for  such  judgments  and  if  educational 
experts  themselves  strenuously  disagree.  It  may  be  ap- 
propriate, however,  to  hold  the  defendant  to  the 
minimum  standard  of  a  significant  and  respected  sub- 
group of  educators  to  which  he  professes  adherence,  if 
this  group  displays  a  well-defined  customary  behavior 
or  shared  beliefs  regarding  appropriate  behavior.  It  is 
unlikely,  however,  that  many  public  school  teachers, 
given  the  highly  individualistic  way  in  which  they  view 
themselves,  would  consciously  adhere  to  a  particular 
educational  school  of  thought. 

A  professional  educator  should  be  held  to  a  clearly  ex- 
pressed, self-imposed  standard  of  behavior.  Also,  there 
should  be  no  objection  to  finding  a  breach  of  duty  when 
the  professional's  behavior  is  clearly  outrageous  from  a 
layman's  point  of  view,  because  expert  testimony  is  un- 
necessary to  infer  malpractice  when  the  nature  of  the 
offense  is  within  laymen's  common  understanding. 

Injury 

Assuming  that  the  student  who  alleges  educational 
negligence  succeeds  in  establishing  duty  and  breach,  he 
must  then  show  that  he  has  suffered  a  legally  compen- 
sable injury.  Among  the  injuries  thai  have  been  claimed 
in  educational  negligence  suits  are  functional  il- 
literacy, inability  to  obtain  other  than  menial  employ- 
ment, and  various  psychological  injuries  including 
severe  depression  and  loss  of  self-esteem.  Some  courts 
have  said  that  harms  resulting  from  educational  negli- 
gence do  not  conform  to  any  accepted  understanding  of 
tortious  injury.  A  student's  complaint  will  avoid  dis- 
missal only  if  the  court  will  recognize  thai  the  d. image 
suffered  is  a  legally  compensable  tort  injury. 

Psychological  damages,  although  now  often  rec- 
ognized in  the  absence  of  accompanying  physical  in- 
jury, are  still  treated  cautiously  by  the  courts.  The  cir- 
cumstances in  which  damages  for  mental  distress  alone 
may  be  recovered  tend  to  be  highly  circumscribed,  and  it 
is  unlikely  that  courts  will  award  damages  for  this 
reason.  A  complaining  student  will  also  find  it  difficult 
to  succeed  on  the  claim  that  incompetent  instruction 
resulted  in  loss  of  expected  employment.  Even  though 
lower-paying  employment  may  be  a  foreseeable  conse- 
quence of  an  inadequate  tcluc  ation,  an  expec  tation  of 
higher  income  does  not  conform   to  the  historically 
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accepted  notion  that  the  purpose  of  public  education  is 
to  create  a  generally  productive  and  literate  citizenry. 
A  student's  most  likely  successful  claim  for  injury  is 
simply  his  nonlearning — specifically,  his  inability  to 
read  and  write  at  a  minimally  acceptable  level.  This 
educational  deficiency,  often  referred  to  as  functional 
■litera*  y,  has  not  been  explicitly  recognized  as  a  tort  in- 
jury, but  it  could  be  assimilated  within  the  traditional 
negligence  framework.  Defined  as  the  lack  of  a  well- 
defined  skill  and  easily  verified  by  established  testing 
methods,  functional  illiteracy  is  far  easier  to  identify 
and   measure   than    many   tort    injuries.15  The  great 

|  strength  of  an  allegation  of  functional  illiteracy  as  an 
injury,  however,  is  that  if  a  court  is  willing  to  recognize 
a  tort  duty  of  nonnegligent  instruction,  it  would  be 
anomalous  not  to  recognize  nonlearning,   the  most 

|    direct  and  foreseeable  result  of  a  breach  of  this  dut\ .  as  a 

1    compensable  injury. 

While  the  difficulty  of  determining  damages  for  non- 

!  learning  may  argue  against  recognizing  failure  to  learn 
as  a  tort  injury,  a  court  could  avoid  problems  of 
speculative  damages  by  declining  to  grant  monetary 

j  awards  and  ordering  that  defendant-educators  provide 
the  student-plaintiff  with  remedial  instruction  in  basic 
skills.  This  option  would  be  available  only  when  the 
plaintiff  has  not  been  irreversibly  disabled  by  the  defen- 
dant's negligence.  If  the  plaintiff  has  already  achieved 
basic  skills  through  private  instriK  lion,  the  court  could 
limit  a  monetary  award  to  the  cost  of  such  instruction 
and  possibly  wages  lost  during  the  period  ol  instruc- 
tion.  In  any  event,  relief  could  be  limited  to  compen- 
satory remedial  instruction  in  order  to  alleviate  the 
financ  ial  burdens  of  adverse  judgments. 

Causation 

Alit  i  a  plaintiff  has  established  three  elements  of  a 
tort — a  duty,  a  breach,  and  an  injury — he  must  show 
both  a  factual  and  a  proximate  causal  relationship 
between  the  breach  and  the  injury  suffered.  Obviously 
the  edu<  ational  process  would  be  meaningless  if  there 
did  not  exist  some  kind  of  causal  relationship  between 
the  behavior  of  teachers  and  learning  by  students. 
Before  a  court  will  decide  foi  a  student  in  an 
educ  ational-negligence  action,  however,  it  must  be  able 
to  find  with  certainty  that  particular  behavior  has,  in 
fact,  caused  an  identifiable  result  in  a  particular  stu- 


l'i  Defendants  in  educational-negligence  actions  have  not  dis- 
puted the  evidence  proving  that  a  plaintifl  lacks  basic  skills,  since 
usually  the  student's  school  records  make  his  lack  ol  achievement 
clear.  E.g.,  Peter  W.  v.  San  Francisco  School  Dist.,  60Cal.  App.  Sd 
814, 820, 131  Cal.Rptr.  854, 857  (1976)  (parties  do  not  debate  adequacy 
ol  allegation  of  injury).  The  defendants,  however,  ma)  misrepresent 
student  achievement  b>  giving  false  assurances  to  parents.  Id.  at  827, 
I'>1  Cal.  Rptr.  at  Kti'j.  When  this  occurs,  a  cause  of  action  foi  mis 
^presentation  is  possible. 


dent.  Only  if  this  cause-in-fact  is  proved  is  the  court 
likely  to  ask  whether  the  causal  relation  is  legally 
sufficient — that  is,  whether  there  is  proximate  cause.16 

One  reason  why  the  courts  reject  educational- 
negligence  actions  is  that  there  are  so  many  factors 
affecting  the  learning  process  that  it  is  nearly  impossi- 
ble to  prove  that  the  educator's  breach  was  a  cause-in- 
fact  of  the  nonlearning.  In  extreme  cases  the  causal 
relationship  might  be  readily  acknowledged  by  com- 
mon experience  and  require  no  expert  proof  by  plain- 
tiff. In  the  typical  case,  however,  causation  will  be 
beyond  a  layman's  understanding,  and  expert  witnesses 
will  have  to  be  called  to  testify  about  the  usual  results  of 
t  ertain  t\  [x>s  of  teaching  behavior.  Unfortunately,  such 
testimony  will  often  be  either  unavailable  or  fiercely 
disputed  for  want  of  scientific  evidence  and  theoretical 
consensus  in  the  education  field.  Thus  proof  of  cause- 
in-fact  is  probably  the  weakest  link  in  the  plaintiff's 
argument. 

If  a  court  concludes  that  a  duty  exists  and  if  it 
ac  knowledges  a  reasonable  basis  for  measuring  breach 
and  for  finding  that  the  alleged  breach  was  a  cause-in- 
fact  of  plaintiff's  injury,  then  proving  proximate  cause 
should  be  a  relatively  slight  burden  for  the  plaintiff. 
The  courts  frequently  use  the  requirement  of  proximate 
cause  to  limit  liability  to  those  situations  in  which,  all 
things  considered,  it  is  fair  and  reasonable  to  hold  a 
defendant  legally  responsible.  It  is  unlikely  that  a 
plaintiff  who  has  overcome  the  major  problems  in 
proving  the  other  elements  of  educational  negligence 
would  be  denied  a  remedy  by  a  conservative  view  of 
proximate  cause. 

POLICY  FACTORS 

An  acceptable  formal  pleading  of  duty  does  not  com- 
plete the  student's  argument.  He  must  also  address  the 
three  principal  policy  arguments  against  recognizing 
an  educational-negligence  claim  that  have  developed  in 
the  cases:  (1)  Recognizing  a  cause  of  action  in  educa- 
tional negligence  would  open  the  door  tocountless  stu- 
dent claims,  many  frivolous,  and  would  overburden 
both  the  courts  and  the  already  beleaguered  school 
systems;  (2)  litigation  of  such  claims  would  inevitably 
lead  to  impermissible  judicial  interference  in  educa- 


16.  Proximate  cause  limits  legal  responsibilitv  for  conduct  that  is 
proved  to  beat  ause-in-fact  of  the  plaintiff's  injury;  it  isaquestionof 
law  and  not  a  mattei  ol  causation  in  the  normal  sense.  Proximate 
i  ause  thus  I  ould  become  another  vehicle  for  the  court's  expression  of 
policy  concerns  that  affect  recognition  of  an  educational-negligence 
action.  Arguments  regarding  the  difficulty  of  proving  cause-in-fact 
[seee.g  Petei  VV.  v.  San  Francisco  School  Dist.,  60  Cal.  App.  3d  814. 
825,  12  Cal.  Rptr.  854,  861  (1976)]  are  probably  influenced  by  policy 
considerations  that  should  be.  strictly  speaking,  a  part  of  proximate 
cause  analysis. 
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tional  policy-making  and  allocation  of  scarce  re- 
sources; and  (3)  feasible  alternative  procedures  exist  for 
satisfying  complaints  of  incompetent  instruction. 

The  first  argument,  the  fear  of  excessive  litigation,  is 
frequently  encountered  in  the  development  of  tort  law. 
The  argument  represents  a  concern  with  judicial  ef- 
ficiency that  is  inimical  to  basic  concepts  of  justice,  and 
it  should  not  be  decisive  when  a  genuine  need  for  relief 
is  demonstrated.  Nevertheless,  actions  that  address  in- 
dividual grievances  consume  time  and  money 
otherwise  available  for  instruction  and  inevitably  con- 
flict with  the  needs  of  students  as  a  whole.  If  recogniz- 
ing educational-negligence  suits  will  result  in  truly 
enormous  quantities  of  litigation,  benefits  to  in- 
dividual plaintiffs  could  be  overshadowed  by  detrimen- 
tal effects  on  the  overall  quality  of  public  education. 

Turning  to  the  argument  that  recognizing  an 
educational-negligence  action  would  result  in  un- 
desirable judicial  interference  with  the  public  educa- 
tion system,  it  should  be  noted  that  courts  that  litigate 
issues  arising  in  an  educational  context  often  are  reluc- 
tant to  assume  the  role  of  policy-makers — a  fact  that 
presents  a  substantial  obstacle  for  a  student  who  seeks 
recovery  for  alleged  negligent  instruction.  Several 
reasons  have  been  offered  for  judicial  restraint:  the 
perception  of  a  longstanding  historical  pattern  of 
noninterference;17  lack  of  judicial  expertise  in  the 
educational  field;18  a  feeling  that  considering  their 
social  importance,  educational  issues  should  be  solved 
by  political  actions;  and  the  constitutional  and 
statutory  delegation  of  educational  matters  to  state  and 
local  administrative  bodies.19  On  balance,  judicial 
reasoning  supporting  noninterference  in  educational 
policy-making  does  not  logically  demand  unqualified 
restraint,  and  educators  should  expect  a  student  with  a 
complaint  to  argue  that  the  nature  of  his  injury  justifies 
the  limited  degree  of  interference  necessary  to  ad- 
judicate his  claim.  Even  if  a  court  is  unwilling  to  in- 
terfere in  educational  policies  to  any  degree,  it  may 


17.  For  example,  the  court  in  Donohue  v.  School  Dist.  said,  "To 
entertain  a  cause  of  action  for  educational  malpractice'  would  re- 
quire the  courts  ...  to  make  judgments  as  to  the  validity  of  broad 
educational  policies — a  course  we  have  unaltei  ingly  eschewed  in  the 
past."  47  N.Y.2d  440.  391  N.E.2d  1352,  1354,  418  N.Y.S.2d  375,  378 
(1979). 

18.  In  Hobson  v.  Hansen.  269  F.  Supp.  401.  517  [D.D.C.  (1967). 
appeal  dismissed,  393  U.S.  801  (1968)] — a  long  opinion  involving 
complex  issues  of  segregation  of  students  and  personnel,  unequal  dis- 
tribution of  iesources.  tracking,  and  testing— the  court  said:  "It  is 
regrettable,  of  course,  that  in  deciding  this  case  this  court  must  act  in 
an  area  so  alien  to  its  expertise." 

19  E.g.,  Donohue  v.  Copiague  School  Dist.,  47  N.Y.2d  440,  391 
N.E.2d  1352.  1354,  418  N.Y.S.2d  375,  378  (1979):  "Recognition  in  the 
courts  of  this  cause  of  action  would  constitute  blatant  interference 
with  the  responsibility  for  the  administration  of  the  public  school 
system  lodged  by  Constitution  and  statute  in  school  adn 
agencies." 


choose  to  hear  only  those  cases  in  which  policy 
judgments  need  not  be  made — for  example,  in  which 
defendants  have  allegedly  failed  to  comply  with  self- 
imposed  policies.20 

Finally,  it  is  argued  that  existing  school  methods  for 
dealing  with  incompetent  educators  are  sufficient,  ob- 
viating the  need  for  judicial  intervention.  Internal 
grievance  procedures  may  be  available  to  parents  who 
question  the  instruction  their  children  are  receiving.  If 
a  parent  becomes  aware  of  his  child's  problem  while  the 
child  is  still  enrolled  and  learns  that  a  grievance 
procedure  is  available,  the  problem  may  be  resolved  in 
time  to  correct  or  ameliorate  the  situation.  But  if  the 
grievance  procedure  is  not  available  because  the  injury 
is  discovered  after  the  child  leaves  the  system,  or  if  no 
satisfactory  resolution  is  achieved,  only  a  court  action 
will  assure  adequate  relief. 

Whether  a  court  is  willing  to  step  in  when  alternative 
procedures  fail  to  remedy  an  individual  injury  will  de- 
pend largely  on  whether  the  individual's  need  for  relief 
is  great  enough  to  justify  going  beyond  alternative 
procedures  designed  to  maintain  quality  instruction  for 
all  students.  Recognizing  individual  causes  of  action 
should  pressure  educators  into  developing  more  effec- 
tive alternatives — or  more  effectively  enforcing  existing 
ones.  If  this  is  correct,  recognition  of  the  action  would 
become  more  acceptable  by  spreading  the  benefit 
among  a  larger  number  of  students. 

Two  other  policy  considerations  not  specifically  dis- 
cussed by  courts  bear  significantly  on  the  social  impact 
of  recognizing  educational-negligence  actions.  The 
first  derives  from  the  fact  that  tort  law  has  historically 
evolved  to  meet  the  needs  of  a  changing  society.  The 
courts  do  not  operate  in  a  vacuum,  and  public  demand 
for  change  is  one  factor  that  influences  judicial 
decisions  to  recognize  new  kinds  of  lawsuits.  In  this 
respect  it  is  important  to  note  increasing  public  dis- 
satisfaction with  the  quality  of  education  and  growing 
demands  for  accountability  by  the  educational  es- 
tablishment. Courts  should  not  bend  with  every  change 
in  the  public  mood;  yet  if  there  is  a  significant  shift  in 
the  public  attitude  toward  educational  goals  and 
values,  they  should  adapt  if  they  are  to  remain  vital. 

Second,  since  the  ultimate  purpose  in  allowing 
educational-negligence  suits  should  be  not  only  to 
provide  individual  relief  but  also  to  maximize  social 
benefits,  the  potential  deterrent  effects  of  litigation 
must  be  considered.  Suits  might  encourage  more  care  in 
instruction,  but  they  also  might  discourage  even  the 


20.  Such  was  the  case  in  Hoffman,  and  the  lower  court  used  this  ! 
reasoning  to  justify  its  involvement:  "It  ill-becomes  the  Board  of 

Education  to  argue  for  the  untouchability  of  its  own  policy  and  jij 

procedures  when  the  gist  of  plaintiff's  complaint  is  that  the  entity  l| 

which  did  not  follow  them  was  the  board  itself."  Hoffman  v.  Board  of  | 
Educ,  64  App.  Div.  2d  369.  410  N.Y.S.2d  99,  110  (1978). 


SCHOOL  LAW  BULLETIN 


most  competent  prospective  teachers  from  entering 
the  profession.  Fear  of  suits  could  inhibit  an  in- 
dividualized, experimental  approach  to  teaching  that 
adapts  to  individual  student  needs.  Enforcing  minimal 
standards  may  freeze  educational  theories  into  tort  stan- 
dards and  preclude  flexibility.  Finally,  educators  may 
voluntarily  retreat  to  a  safe,  minimal  position  to  reduce 
vulnerability  to  suits.  Therefore,  while  recognizing 
educational-negligence  suits  may  create  more  unifor- 
mity in  the  quality  of  education,  the  average  level  of 
quality  is  not  likely  to  rise  and  in  some  instances  may 
decline  to  the  minimum  acceptable  level.  Thus  it  is  im- 
portant that  educational-negligence  suits  be  recognized 
only  to  the  extent  necessary  to  provide  relief  to  injured 
students. 

SUGGESTED  PARAMETERS  OF  AN 

EDUCATIONAL-NEGLIGENCE 

CAUSE  OF  ACTION 

The  courts  should  give  limited  recognition  toacause 
of  action  in  educational-negligence.  A  tort  duty  to  act 
with  due  care  while  engaging  in  academic  instruction 
could  be  created  under  either  of  two  theories.  First, 
when  educators  hold  themselves  out  as  having  special 
skills  and  knowledge,  the  student  has  a  right  to  expect 
these  attributes  to  be  used  nonnegligently.  This  rea- 
sonable expectation  is  basis  for  creating  a  professional 
educator's  duty  to  the  extent  that  special  skills  are 
claimed.  Second,  a  statutory  dut\  ol  care  is  properly 
created  by  the  enactment  of  detailed  statutes  and 
regulations  that  speak  to  particular  student  problems 
and  do  not  call  for  the  discretionary  exen  ise  of  judg- 
ment. By  limiting  a  publi<  edu<  ator's  tori  dim  ol  com- 
petent academic  instruction  to  these  two  situations,  the 
courts  will  avoid  significant  interference  in  educa- 
tional policy-making. 

A  workable  standard  ol  care  can  be  developed  that 
would  correspond  to  each  suggested  souk  col  a  duty.  A 
professional  standard  of  care  may  be  drawn  from  the 
custom. uy  behavior  of  the  profession  generally,  il 
Widespread  conformity  exists,  or  from  conduct  com- 
mon to  the  defendant's  local  educational  system.  Or  a 
professional  standard  may  be  derived  from  sufficiently 
definitive  statutory  expressions  ol  desirable  teaching 
behavioi  and  from  regulations  developed  bv  educators 
to  ac  hieve  these  desired  goals.  When  a  statutory  dut}  is 
created,  a  statutory  standard  ol  i  are  is  embodied  in  the 


requirements  and  prohibitions  of  the  statute.  Both  the 
professional  and  statutory  standards  of  care  outlined 
above  avoid  the  need  for  judicial  interference  in 
educational  policy-making. 

The  complaining  student  should  be  permitted  to 
plead  any  injury  for  which  he  can  prove  a  cause-in-fact 
relationship  with  alleged  incompetent  teaching.  The 
use  of  proximate  cause  to  limit  the  types  of  injuries  for 
which  the  plaintiff  may  recover  is  not  desirable  because 
the  same  result  may  be  achieved  by  explicitly  invoking 
vital  policy  concerns  that  would  otherwise  be  obscured 
by  the  rhetoric  of  proximate  cause.  The  courts  must 
preserve  the  flexibility  to  provide  the  kind  and  degree  of 
relief  required  by  the  nature  and  extent  of  the  student's 
particular  injuries.  In  determining  the  appropriate 
remedy,  the  courts  must  balance  the  individual  plain- 
tiff's ability  to  serve  the  needs  of  all  students.  By  careful- 
ly limiting  remedies  pursuant  to  this  balancing  process, 
the  courts  will  support  the  policy  that  favors  non- 
judicial solutions  to  the  maximum  extent  possible  con- 
sistent with  satisfying  a  genuine  need  for  individual 
relief. 

The  combined  effect  of  these  suggested  limitations 
on  an  educational-negligence  cause  of  action  would  be 
to  reduce  greatly  the  number  of  cases  that  could  be 
successfully  litigated,  thereby  reducing  the  feared  ex- 
cessive litigation. 

CONCLUSION 

An  inevitable  conflict  has  emerged  between  the  in- 
creasing public  demand  for  educational  competence 
and  the  potentially  harmful  effects  of  courts'  awarding 
damages  for  educational-negligence.  An  appropriate 
balance  between  these  conflicting  factors  could  be 
achieved  by  the  courts'  recognizing  educational- 
negligence  while  carefully  limiting  the  scope  of  the  ac- 
tion for  the  protection  of  both  educators  and  society. 

It  seems  increasingly  probable  that  educational 
negligence  will  become  a  viable  basis  for  legal  suits 
within  the  next  few  years.  Whether  the  action  emerges 
in  the  limited  form  suggested  by  this  article  or  whether 
it  is  more  broadly  applied,  teachers,  administrators,  and 
board  members  are  forewarned  that  they  may  be  liable 
to  their  students  for  incompetent  academic  instruction. 
The  time  to  reduce  possible  liability  by  eliminating 
negligent  educational  practices  is  now. 


10 


SCHOOL  LAW  BULLETIN 


School  Enrollment 
Projections  for  the  1980s 

made  annually  by  the  State  Department  of  Public  In- 
struction, are  based  on  actual  births  (they  also  take  into 
account  population  growth  through  in-migration  and 
other  factors),  and  therefore  projections  of  ADM  cannot 
be  made  for  all  grades  beyond  the  year  1983-84.  Projec- 
tions for  grades  5  through  12  are  available  through 
1988-89,  however,  and  they  suggest  that  enrollments  in 
these  grades  will  decline  substantially  throughout  the 
1980s  and  that  total  ADM  will  also  fall.  ADM  in  grades 
5  through  12  is  expected  to  fall  by  79,560  students,  or 
1 1.4  per  cent,  below  the  1979-80  level.  Enrollment  in  the 
lower  grades  should  increase  somewhat  beginning  in 
1982-83  but  will  not  offset  the  substantial  declines  ex- 
pected in  grades  5  through  12. 

Over  90  per  cent  of  the  state's  school  administrative 
units  can  expect  declining  enrollment  in  grades  K 
through  12  during  1979-80  to  1983-84  (see  Table  1). 
During  this  period  declines  will  be  especially  sharp  in 
grades  10  through  12—93  per  cent  of  the  school  units 
will  have  declining  enrollment  in  these  grades,  and  42 
per  cent  of  them  will  lose  10  per  cent  or  more  of  their 
enrollments.  Substantial  declines  are  also  expected  in 


grades  K  through  3,  but  every  grade  level  at  most  school 
units  will  show  some  decline. 

Over  85  per  cent  of  the  units  can  expect  declining 
enrollment  in  the  junior  and  senior  high  school  grades 
during  the  period  1979-80  to  1988-89,  and  most  school 
units  can  expect  declines  of  10  per  cent  or  more  at  these 
grade  levels  (Table  1). 

The  projected  percentage  changes  in  ADM  by  grade 
level  for  each  of  the  144  school  units  appears  in  Table  2. 
The  projected  changes  vary  considerably  among  school 
units  for  a  number  of  reasons — including  differences  in 
birth  trends  and,  more  important,  differences  in  the  rate 
of  in-migration  of  population.  Enrollment  will  drop 
substantially  in  some  city  school  units  because 
population  growth  through  in-migration  has  not  offset 
the  decline  in  births  that  occurred  in  previous  years.  Of 
the  twelve  school  units2  that  can  expect  increased  total 
enrollment  in  1983-84,  ten  are  in  the  Coastal  Plain;  of 
these,  seven  are  in  the  Tidewater,  where  in-migration 
has  been  substantial  in  recent  years.  None  of  the  large 
urban  school  units  is  expected  to  have  higher  enroll- 
ment in  1983-84. 


2.  Beaufort  County,  Washington  City,  Carteret  County,  Chowan 
County,  Cla\  County,  Currituck  County,  Dare  County,  Hoke 
County,  Pendei  County,  Red  Springs,  Scotland  County,  and  Stokes 
County. 


Projected  Change  in  Average  Daily  Membership,  144  School  Units 
(number  of  units) 


Period 

Percentage  Change 

1979-80  to  1983-84 

1979-80  t 

3  1988-89 

K-3 

4-6 

7-9 

10-12 

K-12 

7-9 

10-12 

+20%  or  more 

0 

1 

3 

0 

0 

2 

1 

•111",   in  +'20% 

3 

5 

14 

1 

1 

7 

2 

+5%  i..  +10% 

4 

11 

21 

1 

0 

5 

1 

0%  to    +5% 

15 

21 

29 

6 

11 

7 

12 

0%  to    -5% 

27 

30 

32 

28 

47 

12 

21 

-5%  to    -10% 

38 

38 

28 

45 

65 

20 

20 

10'    to    iv 

12 

18 

10 

32 

19 

27 

30 

-15%  to -20% 

13 

12 

6 

19 

1 

25 

21 

•20%  io  -25% 

2 

5 

1 

1(1 

0 

22 

12 

-25%  to  -30% 

0 

0 

0 

0 

0 

8 

17 

■ii'    oi  more 

0 

0 

0 

0 

0 

9 

1 

Percentage  with  declining  ADM 

S  1  7",. 

71-5% 

77.0% 

93.1% 

91.7% 

85.4% 

86.8% 

Pen  entage  with  dec  lining  ADM 
u(  10%  or  more 

39.6% 

24.3% 

11.8% 

42. 1% 

13.9% 

63.2% 

58.3% 

Source:  Table  2. 
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Table  2 


Projected  Change  in  Average  Daily  Membership  (ADM)  by  School  Unit, 
(percentage  change  for  period  shown) 


979-80  to  1983-84 

1979-80  to  1988-89 

School 

('nil 

k-3 

4-6 

7-9 

10-12 

K.  12 

7-9 

0-12 

Alamance 

-20.4% 

15.0% 

-  5.2% 

12.1% 

13.2% 

-32.3% 

-19.2% 

Burlington 

-19.8 

20.8 

-  4.3 

15.3 

15.1 

-33.8 

-26.6 

Alexander 

-  6.1              + 

7.1 

+  5.2 

9.3 

0.9 

+  1.8             +  3.6 

Alleghany 

-  3.9             + 

1.2 

+   1.3 

4.0 

0.7 

-  1.9             +  4.4 

Anson 

-  3.5 

8.6 

-  8.1 

7.9 

6.8 

-19.5 

-16.3 

Ashe 

-  4.5 

5  7 

-  2.7 

12.6 

6.2 

-16.7 

16.1 

Am  i\ 

-10.6 

H.l 

-  2.1 

11.4 

7.9 

-19.4 

15.0 

Beaufort 

+  5.3             + 

4.5 

+  7.8 

13.4              + 

1.6 

+  11.0 

0.3 

Washington 

+  6.8 

0.8 

+22.8 

18.0              + 

2.3 

+23.9 

4.6 

Bertie 

-  1.2 

1.7 

-17.8 

19.8 

9.4 

-15.2 

27.1 

Bladen 

-  8.4             + 

6.0 

-  5.1 

7.5 

4.1 

-  7.5 

5.1 

Brunswii  k 

-  0.7 

11.5 

-  3.4 

8.5 

0.2 

+  8.9 

2.7 

Buncombe 

-11.7 

10.1 

+  3.4 

8.2 

6.8 

-17.7 

8.7 

Asheville 

-10.2 

13.8 

-18.4 

18.2 

14.8 

-33.6 

33.1 

Burke 

-13.1 

9.0 

-  4.2 

8.0 

8.8 

-19.8 

16.3 

Cabarrus 

-14.8 

111 

+   8.0 

4.3 

6.1 

-17.2 

3.9 

Concord 

-13.6 

17.1 

-  9.7 

0.0 

10.4 

-31.5 

19.2 

Kannapolis 

-13.0 

17.4 

-  9.4 

7.3 

12.0 

-32.2 

18.8 

Caldwell 

-16.9 

12.8 

-   1.6 

3.4 

9.5 

-24.2 

11.8 

Camden 

-12.4 

H.l 

t  9.1 

14.9 

6.6 

-12.4 

19.4 

Carteret 

-  0.3 

7.6 

+  4.3 

9.7             i 

0.7 

+  8.4 

0.5 

Caswell 

-13.1 

9.0 

-  5.3 

23.3 

12.6 

-20.2 

25.8 

Catau  ba 

-13.5 

3.0 

+  10.0 

1.7 

2.9 

-  7.3            +  7.5 

Hickon 

-11.6 

6.7 

-10.3 

16.6 

11.0 

-2.3. 1 

22.3 

Newton 

-10.5 

16.9 

-  0.3 

5.5 

8.3 

-22.3 

18.3 

Chatham 

-  4.1 

18.5 

+  0.4 

2.6 

6.1 

-22.4 

13.5 

Cherokee 

-  5.6 

10.0 

+  7.1 

1.0 

2.2 

-  5.4 

1.2 

Chowan 

+     1.5                   H 

'i  1 

*   9.8 

16.8             -i 

0.8 

+  5.7              +   1.4 

Clav 

-10.2 

21.1 

+  15.6 

4.0             H 

1.3 

+  19.6             +27.8 

Cleveland 

-  9.1 

8.0 

-  6.9 

6.4 

7.7 

-18.9 

14.2 

Kings  Mountain 

-12.5 

1.4 

-  0.8 

5.4 

5.6 

-12.6 

6.3 

Shelby 

-  9.2 

11.7 

-10.7 

17.0 

12.1 

-22.6 

26.8 

Columbus 

-  3.9              i 

1  7 

-  9.9 

9.7 

1.8 

-  8.3 

12.3 

Whiteville 

-  2.3 

0.5 

-  8.3 

12.0 

5.1 

-10.1 

17.0 

(raven 

-  3.2             i 

2.0 

-  5.0 

14.6 

4.4 

-  7.7 

13.0 

New   Betn 

-  3.2             h 

3.0 

+  12.8 

23.7 

3.5 

+  10.3 

13.5 

Cumberland 

-   1.6 

1.0 

*   1.8 

15.8 

2.8 

+   1.0 

7.9 

Fayette  ville 

+   1.8 

6.3 

-  5.5 

23.9 

9.0 

-11.2 

25.3 

Cunritui  k 

Ml  1 

13.3 

-   4.3 

9.1               h 

4.1 

+  13.1 

8.9 

Dare 

♦12.1 

10.7 

+20.8 

2.0                ^ 

111 

+32.4              + 

12.4 

Davidson 

-119 

12.0 

+  6.2 

1.1 

5.9 

-19.3 

4.6 

Lexington 

-14.3 

'i  l 

+  7.2 

18.4 

9.0 

-16.2 

17.6 

Thomasv  die 

-12.3 

111 

-16.0 

18.1 

14.2 

-33.6 

30.0 

Dav  k 

-  8.3 

3.2 

+  16.2 

8.0 

1.0 

+  3.9              + 

2.0 

Duplin 

-  7.2               -i 

12 

-  5.6 

16.8 

7.2 

-11.0 

16.0 

Durham 

-  7.2 

9.0 

+  13.0 

4.5 

1.9 

-  6.7             + 

0.3 

Durham  City 

-  7.8 

8.8 

-  2.9 

13.0 

7.8 

-20.2 

16.3 

Edgecombe 

+  0.3 

6.1 

-  7.8 

14.7 

6.4 

-15.7 

21.0 

Tarboro 

+  0.9 

8.7 

-  3.0 

9.6 

4.5 

-14.4 

13.4 

Forsyth 

-11.1 

10.8 

-  2.6 

18.0 

11.2 

-24.9 

21.4 

Franklin 

-13.3 

3.4 

-  8.9 

9.7 

9.0 

-20.9 

13.5 

Franklinton 

-13.4             -i 

6.3 

-10.8 

5.7 

7.0 

-20.5 

5.7 

Gaston 

-221. 

6.1 

+  0.7 

4.7 

9.5 

-22.5 

4.6 

Gates 

-11.6 

21.3 

-  5.1 

17.7 

14.0 

-21.7 

35.6 

Graham 

+    1.1 

3.7 

H8.5 

9.3 

4.0 

-21.4 

4.8 

Granville 

-14.7 

15.5 

-  5.0 

8.6 

111 

-25.4 

20.8 
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Greene 
Guilford 
Greensboro 
High  Point 
Halifax 

Roanoke  Rapids 
Weldon 
Harnett 
Haywood 
Henderson 

Henderson  ville 
Hertford 
Hoke 
Hyde 
Iredell 

Mooresville 

Statesville 
Jackson 
Johnston 
Jones 

San  ford  Lee 
Lenoir 

Kinston 
Lincoln 
Macon 
M  adison 
Martin 
McDowell 
Me<  klenburg 
Mitchell 
Montgomery 
Moore 
Nash 

Rocky  Mount 
New  Hanover 
Northampton 
Onslow 
Orange 

Chapel  Hill-Carrboro 
Pamlico 
Pasquotank 
Pender 
Perquimans 
Person 
Pitt 

Greenville 
Polk 

Tryon 
Randolph 

Asheboro 
Richmond 
Robeson 

Fairmont 

Lumberton 

Red  Springs 

St.  Pauls 
Rockingham 

Eden 

Madison-Mayodan 

Reidsville 
Rowan 

Salisbury 
Rutherford 


8.5 

+  2.3 

8.1 

+  5.8 

6.7 

+  2.3 

6.6 

-  7.8 

7.5 

+  11.3 

5.3 

+  4.3 

16.5 

+  0.2 

15.2 

-12.1 

15.8 

-  7.9 

16.7 

-  7.1 

11.9 

-11.4 

9.7 

-17.5 

7.2 

-  7.4 

-  2.5 

-  2.0 

-  2.3 

-  4.3 
-11.5 

-  4.4 
-12.2 
-13.2 

-  1.1 

-  4.9 

-  2.5 

-  8.9 
h  5.2 
>  0.2 

2.6 
13.6 
0.0 


-11.9 

-22.6 

-17.1 

-10.2 

-28.4 

-27.3 

-29.9 

-26.0 

-23.5 

-16.2 

-  7.8 

-  9.9 

-20.0 

-13.4 

-  2.6 

-  5.4 

-23.2 

-12.8 

+  2.4 

+  4.8 

-21.4 

-28.7 

-29.0 

-20.1 

+  15.6 

-  0.5 

-13.0 

-25.2 

-19.7 

-12.5 

-22.7 

-12.6 

-13.4 

+  4.2 

-  6.7 

-  2.6 

-  7.2 

-11.2 

+  2.7 

-22.6 

-  7.8 

-12.7 

+   1.6 

-  0.8 

-11.6 

-15.0 

-  5.3 

+  4.2 

-13.6 

-  2.2 

-13.5 

-  7.7 

-15.5 

-  7.8 

-  3.6 

+  5.4 

-19.0 

-15.8 

-25.1 

-21.2 

-13.8 

-13.7 

-  4.1 

-10.1 

-  6.7 

-  3.3 

-  5.6 

-15.6 

-12.8 

-  8.0 

-20.4 

-28.3 

-  2.0 

-16.3 

-12.6 

+  2.3 

-17.3 

-14.1 

-13.0 

-13.6 

-17.5 

-21.2 

i-  8.5 

+  6.9 

-12.2 

-26.9 

-14.4 

-12.2 

-6.9 

-  4.2 

14.7 

-31.7 

25.8 

-  8.6 

16.7 

-13.6 

15.9 

-   1.0 

31.5 

-27.6 

4.8 

-  3.6 

3.5 

-  2.5 

5.0 

-  4.0 

3.4 

-  4.5 

15.9 

+  13.0 

2.7 

+  6.5 

21.5 

-14.2 

21.6 

-15.1 

13.4 

-  8.6 

30.6 

-22.8 

16.2 

-  5.1 

29.7 

-33.0 

14.9 

-10.5 
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School 

1979-80  to  1983-84 

1979-80  to 

1988-89 

I '  11  n 

K.-3 

4-6 

7-9 

10-12 

k.  12 

7-9 

1 0- 1 2 

Sampson 

+  0.2 

+  3.5 

+  12.6 

-  8.0 

-  4.1 

-  9.2 

-13.6 

Clinton 

+   1.3 

-  3.6 

-  8.3 

-12.2 

-  5.3 

-10.5 

-20.2 

Scotland 

•  9.1 

+  12.9 

+  12.3 

-  5.7 

+  1.5 

+  7.5 

+  16.8 

Stanly 

-16.5 

-  5.7 

+  8.1 

-  3.5 

-  5.1 

-16.2 

+  0.1 

Albemarle 

-15  1 

-15.7 

-  4.2 

-23.6 

-14.4 

-29.4 

-29.3 

Stokes 

-  5.4 

+  3.9 

+  10.8 

+  0.6 

+  2.0 

+  11.9 

+  9.7 

Surry 

-  9.3 

-  7.3 

-  0.2 

-  8.2 

-  6.3 

-14.0 

-11,1 

Elkin 

-13.8 

-  3.4 

0.0 

-14.9 

-  8.4 

-14.0 

-15.7 

Mount  Airy 

-11.3 

-   1.9 

-13.9 

-  2.9 

-  8.0 

-24.2 

-11.6 

Swain 

+  0.4 

+  6.1 

-  8.1 

-  8.4 

-  2.5 

-  9.0 

-  7.9 

Transylvania 

-   1.6 

-  5.5 

-13.4 

-11.8 

-  7.8 

-17.6 

-21.7 

Tvrrell 

+  19.7 

0.0 

+  4.6 

-35.3 

-  2.3 

+  4.6 

-25.6 

Union 

-  7.9 

-    I  ', 

+  4.7 

-  4.5 

-  1.3 

-  2.3 

+  4.2 

Monroe 

-  7.5 

-  3.3 

-  3.3 

-  7.2 

-  5.4 

-13.0 

-  9.6 

Vance 

-13.3 

-   1.1 

+  10.4 

-   1.0 

-  3.3 

-  9.2 

+  4.1 

Wake 

-   1  2 

-  9.7 

+  9.5 

-  8.3 

-  3.2 

-  5.2 

-  8.7 

Warren 

*  6.7 

-   1.8 

-23.0 

-17.2 

-  8.6 

-25.0 

-28,1 

Washington 

-  0.8 

-16.6 

-18.2 

-  9.1 

-10.6 

-28.8 

-28.7 

Watauga 

■  5.1 

-  6.7 

-  2,1 

-14.7 

-  5.7 

-11.0 

-14.9 

Wayne 

-   1.9 

+   1.3 

+   1.0 

-22.0 

-  5.4 

-  2.7 

-16.4 

Golds  boro 

-  2.5 

+  3.3 

-  3.2 

-21   1 

-  7.0 

-  7.7 

-22.8 

Wilkes 

■  9.9 

l'i 

+  3.7 

-12.8 

-  5.4 

-10.5 

-  8.7 

Wilson 

-  6.0 

-   1.7 

-  2.1 

-  8.3 

-  5.2 

-15.7 

-  8.2 

Yadkin 

-14.7 

-11.9 

+  2.4 

-12.4 

-  9.3 

-16.3 

-15.2 

Yancey 

-  5.8 

-  2.8 

-   1.6 

-  0.7 

-  3.0 

-  5.4 

-  0.5 

Stale  1  otal 

■  8.6 

-  6.1 

+  0.8 

-10.8 

-  6.2 

-13.2 

-11,1 

Enrollment  is  declining  because  (he  number  of 
children  born  in  North  Carolina  has  fallen  sharply 
since  1957  (Figure  1).  Except  foi  a  short-lived 
"secondary  baby  boom"  from  1969  to  1971.  the  number 
of  births  fell  steadily  until  in  1976  the  number  of  births 
was  31  per  cent  below  the  1957  level;  there  were  fewer 
binlts  ih.ii  yeai  than  in  1930.  when  the  states  popula- 


tion was  more  than  40  per  cent  lower  than  in  1976.  The 
drop  in  births  was  especially  dramatic  between  1971 
and  1976,  when  births  fell  almost  19  per  cent. 

The  large  number  of  women  born  during  the  1950s 
would  normally  have  meant  an  increase  in  births 
beginning  in  the  late  1960s.  The  size  of  the  main  child- 
bearing  group  (aged  18  to  34)  was  offset,  however,  by  a 
dramatic  drop  in  fertility  rates.  "Lifetime  births 
expected"  (based  on  the  number  of  births  expected  by  a 
woman  during  her  lifetime)  per  1,000  married  women 
aged  18  to  34  years  fell  from  3,052  in  1967  to  2,274  in 
1978.3  The  current  fertility  expectations  of  all  women  in 
the  normal  child-bearing  years  is  at  the  level  required 
for  natural  replacement  of  the  population  (2,115  per 
1,000  women). 

There  are  some  indications  that  the  decline  in 
fertility  rates  has  ended,  and  in  North  Carolina  the 
number  of  births  increased  in  1977  by  6.8  per  cent.  But 
the  number  of  births  fell  below  the  1977  level  in  1978 
and  1979,  and  therefore  there  is  no  indication  so  far  of  a 
continuing  rise  in  births  that  would  lead  to  substantial 
enrollment  increases  during  the  1980s.  Furthermore, 
the  number  of  women  entering  the  child-bearing  years 
will  be  falling  for  at  least  two  decades,  so  it  seems 
doubtful  that  the  number  of  births  will  increase  much, 
if  at  all.  during  the  1980s. 


I  .1.1.  7  I.  North  Carolina  Board  of  Health  and 
Bonh  Carolina  Department  ol  Human  Resou 


3.  USB 
1978,"  Cu 
Washingtoi 


i  c.iu  i  .1  the  Census,  "Fertility  of  American  Women:  June 
rent  Population  Reports,  Series  P-20.  No..  341. 
D.C.:  U.S.  Government  Printing  Office.  1979. 


SCHOOL  LAW  BULLETIN 


Rifs:  Substantive  Issues 


DISTINGUISHING  DISCHARGE  FOR  CAUSE 
FROM  REDUCTION  IN  FORCE 

It  is  important  first  to  understand  the  difference 
between  a  discharge  for  cause  and  a  reduction  in  force. 
Discharge  for  cause  is  based  on  a  personal  inadequacy 
or  failing  of  the  teacher— such  as  incompetence,  neglect 
of  duty,  immorality,  or  conviction  of  specified  crimes. 
When  the  school  seeks  to  terminate  employment  for  one 
of  these  reasons,  it  has  a  heavy  procedural  burden  to 
meet.  Layoff  because  of  necessary  reduction  in  force,  on 
the  other  hand,  is  brought  about  not  by  the  teacher's 
personal  failure  but  by  some  external  factor,  like  re- 
duced enrollment  or  financial  exigency.  The 
procedural  due  process  requirements  for  a  RIF  are 
much  less  demanding  than  they  are  in  a  dismissal 
because  no  charge  has  been  made  against  the  teacher. 
However,  state  statutes,  board  regulations,  or  collective 
bargaining  contracts  may  require  a  high  level  of 
procedural  safeguards  before  an  employee  is  laid  off,  or 
they  may  require  that  discharge  and  RIF  be  treated 
alike.  For  example,  the  North  Carolina  Teacher  Tenure 
Act  requires  the  same  procedure  for  a  RIF  because  of  a 
district  reorganization  or  decreased  enrollment  as  it 
does  for  a  discharge  for  cause. 

Another  major  difference  between  discharge  for  cause 
and  reduction  in  force  is  that  the  latter  often  presents  a 
more  complicated  set  of  issues.  Discharge  for  cause  is 
concerned  with  the  single  issue  of  whether  the  teacher  is 
guilty  of  the  charge  and  therefore  should  be  dismissed. 
In  a  reduction  in  force,  several  types  of  questions  must 
be  answered.  For  example,  in  a  RIF  because  of  a  finan- 
cial exigency,  the  school  must  be  able  to  demonstrate 
that  a  financial  crisis  indeed  exists  and  is  not  being 
claimed  in  order  to  get  rid  of  a  teacher  without  going 
through  the  procedures  of  discharge.  The  school  also 
may  be  required  to  show  that  a  RIF  is  the  best 
educational  choice — that  it  is  a  more  reasonable  action 
than  a  cutback  in,  for  example,  the  central  office  staff  or 
the  athletic  program.  Finally,  the  school  may  be  re- 
quired to  justify  laying  off  one  teacher  rather  than 
reducing  several  to  part-time  and  to  give  its  reasons  for 
choosing  that  particular  teacher  to  let  go.  And  who 
reaches  the  decisions  that  must  be  made— is  it  ad- 
ministrators acting  alone  or  administrators  and  the 
faculty?  And  on  what  basis  and  by  what  procedures? 
Even  when  the  process  foe  uses  on  the  individual,  the  in- 
quiry for  RIF  differs  from  the  inquiry  for  discharge  for 
cause.  Instead  of  concentrating  on  the  individual's  ac- 
tions or  behavior,  it  is  aimed  at  whether  this  person's 
employment,  rather  than  someone  else's,  should  be  ter- 


minated. The  element  of  comparison  found  in  a  RIF  is 
not  present  in  a  dismissal  for  cause.1 

THE  GOVERNING  BOARD'S 
AUTHORITY  TO  RIF 

Most  state  statutes  specifically  authorize  educational 
governing  boards  to  terminate  a  tenured  teacher  if  the 
school  should  be  faced  with  a  decrease  in  teaching 
positions,  enrollment  reductions  that  leave  too  many 
teachers,  or  a  change  in  local  conditions  that  warrants 
eliminating  a  position;  some  statutes  also  authorize  ter- 
mination for  financial  exigency  and  for  reasons  of  dis- 
trict reorganization.2  When  the  exercise  of  this  power 
has  been  challenged,  court  decisions  have  made  it  clear 
that  the  authority  to  terminate  employment,  even  the 
employment  of  persons  with  tenure,  is  permissible 
when  reduction  in  enrollment  or  financial  exigency 
makes  termination  necessary.3 

The  next  issue  is  whether  a  governing  board  can  lay 
off  when  there  is  no  specific  statutory  or  employment 
contract  authorization.  The  law  recognized  in  most 
jurisdictions  is  that,  in  the  absence  of  specific  statutory 
or  contract  authority,  a  school  district  that  wants  to  dis- 
miss an  employee  whose  services  are  no  longer  needed 
may  not  do  so  before  the  employment  contract  expires  if 
the  conuact  specifies  a  definite  period  of  employment, 
like  nine  months  or  one  year.4  Damages  for  breach  of 
contract  have  been  awarded  to  teachers  who  were  dis- 
charged in  the  middle  of  a  contract  because  the  school 


1.  The  need  to  compare  teachers  and  administrators  in  order  to 
determine  which  one(s)  shall  be  laid  off  makes  it  extremely  important 
thai  reliable,  objei  tive  evaluations  be  made  of  all  staff  on  a  regular 
basis.  If  evaluations  are  done  in  a  pro  forma  way  in  which  ptai  tii  ally 
all  teachers  and  administrators  are  given  the  same  evaluation,  they  are 
better  not  made.  Conversely,  good  evaluations  will  help  identify  the 
poorest  teacher  and  justify  the  decision  if  it  is  challenged. 

2.  See,  Right  to  Dismiss  Public  Si  hool  Teat  her  on  Ground  that 
Services  Are  No  Longer  Needed,  100A.L.R.2d  1141.  1166-69(1963). 
Termination  for  financial  exigency  also  is  not  limited  to  a  crisis  ih.it 
affects  the  whole  institution.  In  a  1977  Nebraska  use,  the (ourt  found 
that  there  is  no  "case  in  any  jurisdiction  that  prohibits  discharge 
when  i he  exigent  %  exists  only  in  one  unitoi  department  ol  the  institu- 
tion." See  Schenei  v.CreightonUnn  .  199 Neb.  618. 260 N.W  2d595 
(1977).  See  also  Van  Alstyne,  Tenure:  A  Summary  Explanation  and 
■■Defense."  57  AAUP  Bull.  328.  329  (1971).  Van  Alstyne,  a  formei 
president  of  AAUP,  recognized  that  when  an  edui  ational  institution 
is  faced  with  financial  emergent  \  oi  significant  enrollment  decline, 
tenure  provides  "no  guarantee  against  becoming  a  casualty  ti>  in- 
stitutional change."  In  fact,  higher  education  has  long  recognized 
finant  ml  exigency  as  a  propel  basis  foj  terminating  tenured  employ- 
ment. See,  1940  Statement  o)  Principles  on  Academii  Freedom  and 
Tenure,  in  Academic  Freedom  and  Tenure  33  (L.  Joughin,  ed. 
1967). 

3.  Slate  ex  rel.  Ging  v.  Board  of  Educ.  213  Minn.  550,  7  N.W.2d 
544  (1942).  overruled  on  other  grounds  bv  Foesch  v.  Independent 
School  Dist.  No.  646,  301  Minn    139,  223  N  W.2d  371  (1974). 

1.  Bruinsma  \  Wyoming  Pub.  Schools,  38  Mich.  App.  715,  197 
N.W. 2d  95  (1972) 


SCHOOL  LAW  BULLETIN 


building  has  been  destroyed  by  fire  or  tornado,  because 
a  department  or  curriculum  offering  was  abolished, 
because  an  epidemic  closed  the  school,  and  even  be- 
cause the  school  board  lacked  funds  (it  said)  to  pay 
teachers.  In  the  last  case,  a  Louisiana  court  held  that  the 
board  contracted  with   the  plaintiff  to  perform   the 
duties  of  an  assistant  principal  for  nine  months  subject 
to  termination  for  inefficiency,  incompetence,  or  un- 
worthiness.  After  five  days  the  superintendent  let  her  go 
because  the  district  lacked  funds.  The  court  said  that  the 
board  was  bound  by  the  terms  of  the  contract  and  must 
pay    the    salary    specified    plus    interest.5  These  cases 
I    assume  that  fulfillment  of  the  contract  was  not  impossi- 
ble and  that  an  intervening  hardship  or  difficulty  does 
not  justify  terminating  the  contract. 
On  the  other  hand,  if  an  unanticipated  act  has  in- 
■    tervened    that    makes    it    impossible    to    fulfill    the 
;    contract— such  as  the  tax-levying  authority's  failure  to 
levy  requested  funds  or  a  court  injunction  against  open- 
ing school,  or  if  an  express  or  implied  reservation  of  the 
right  to  dismiss  exists— then  the  layoff  will  be  approved 
without   the  award  of  damages.  Although  there  are 
1    several   exceptions,   most   decisions   in   which   board 
layoffs  were  upheld  have  authorized  laying  off  tenured 
teachers  for  whom  the  employment  obligation  lasts  un- 
til their  retirement  rather  than  laying  off  a  probationary 
,    teacher  for  the  remaining  months  of  a  nine-month  con- 
i    tract.  For  example,  the  issue  of  letting  tenured  teachers 
:    go  when   there   is   no  specific   statutory  or  contract 
authorization  was  considered  in  Johnson  v.  Board  of 
Regents,6  a  case  involving  the  termination  of  thirty- 
:    eight  tenured  faculty  members  at  six  campuses  of  the 
'    University  of  Wisconsin  system.  The  terminations  were 
i    made   under  a  statute  providing  for  discharge  "for 
i    cause,"  with  no  specific  mention  of  financial  exigency 
or  enrollment  decline.  Following  legislative  cuts  of  2.5 
per  cent  in  the  university's  budgets  for  1973-74  and 
1974-75  plus  reduced  student  enrollment,  the  layoffs 
were  made.  The  federal  district  court  held  that  the 
employer  has  a  right  to  discharge  under  these  cir- 
cumstances as  far  as  the  Fourteenth  Amendment  to  the 
federal  Constitution  is  concerned.  The  only  protection 
the  federal  Constitution  provides  in  regard  to  termina- 
tion of  employment,  the  court  said,  is  from  layoff  for  a 
constitutionally  impermissible  reason  (such  as  those 


5.  Sessions  v.  Livingston  Parish  St  h<x>l  Bd..  1 53  S<  >.  IH I  (La.  App. 
1934). 

6.  377  F.  Supp.  227  (W.D  Wis.  1974).  See  also  Ehrel  v.  Kulpmonl 
Borough  School  Disc.  333  Pa.  518.  5  A.2d  188  1 1939),  in  which  the 
couri  rejected  the  teacher's  argument  that  the  board  could  dismiss  her 
only  (or  the  reasons  enumerated  in  the  tenure  act.  It  held  that  the 
tenure  act  did  not  prevent  the  abolition  ol  a  school  department  foi 
financial  reasons.  See  also  Brown.  Tenure  Rights  in  Contractual  and 
Constitutional  Context,  6  J.  of  Law  and  Educ.  279  (1977);  and  Note. 
Dismissal  of  Tenured  Faculty  for  Reasons  of  Financial  Exigent  v.  5 1 
Ind.  L.J.  417  (19713). 


based  on  the  exercise  of  protected  speech  or  on  race  or 
religion)  and  from  termination  that  is  wholly  arbitrary 
or  unreasonable.7 

The  Johnson  court  also  made  it  clear  that  it  was  the 
university's  job,  not  the  federal  courts',  to  determine 
when  financial  exigency  requires  the  layoff  of  tenured 
professors.  It  added  that  while  it  may  be  "sound  for  the 
University  administration"  to  involve  faculty  members 
in  such  discussion,  the  federal  Constitution  does  not  re- 
quire this  step.  Once  the  institution  makes  its  decision, 
faculty  members  need  not  "be  provided  an  opportunity 
to  persuade  the  decision-makers"  that  other  depart- 
ments, nonacademic  areas,  or  other  campuses  "should 
have  borne  a  heavier  fiscal  sacrifice"  or  that  "more 
funds  should  have  been  appropriated  to  the  University 
system."8 

The  educational  governing  board's  right  to  lay  off 
faculty  members  even  though  it  has  no  specific 
statutory  authority  to  do  so  has  been  affirmed  in  other 
decisions.  In  Nebraska  the  federal  district  court  held 
that  tenured  faculty  members  are  not  guaranteed  an  ab- 
solute constitutional  right  to  continued  employment, 
and  in  the  absence  of  evidence  that  the  selection  was  ar- 
bitrary or  capricious,  a  court  should  not  substitute  its 
judgment  for  the  university's.9  This  action  followed  a 
legislative  budget  cut  that  resulted  in  the  layoff  of 
eleven  faculty  members,  including  two  with  tenure. 

FINDING  CAUSE  FOR  RIF 

The  first  issue  that  confronts  the  governing  board 
faced  with  a  RIF  is  determining  that  the  extreme  action 
of  laying  off  employees  is  necessary.  When  the  action  is 
challenged,  the  burden  usually  is  on  the  school  to  prove 
the  existence  of  such  circumstances  and  the  necessity  for 
RIF.10 

The  best-known  challenge  in  which  a  court  found  in- 
adequate cause  to  RIF  involved  a  New  Jersey  private 
school— Bloomfield  College."  The  board  of  trustees, 

7    Johnson  v.  Board.  377  F.  Supp.  at  239. 

8.  Id.  at  238.  In  the  public  school  area,  the  Connecticut  Supreme 
Court  upheld  the  termination  of  nontenured  teachers  after  a  cut  in 
funds  by  the  tax-levying  authority:  "What cuts  in  the  budget  would  be 
made  was  solely  the  responsibility  of  the  board  of  education."  Baston 
v.  Ricci.  174  Conn.  522,  391  A.2d  161  (1978). 

9.  Levitt  v.  Board  of  Trustees  of  Nebraska  State  Colleges,  376  F. 
Supp.  945  (D.  Neb.  1974).  See  also  Beers  v.  Nyquist,  72  Misc.2d  210. 
338  NY. S. 2d  745  ( 1972).  in  which  the  court  said  that  in  the  absence  of 
specific  constitutional  or  statutory  limitations,  the  power  to  appoint 
to  a  public  office  (direc  tor  of  guidance)  implies  the  power  to  remove 
when  no  specific  term  is  set  out. 

10.  See Bignallv.NorthldahoCollege,538F.2d243<9thCir.  1976); 
Fairview  School  Dist.  v.  Fairview  Educ.  Ass'n,  28  Pa.  Commw.  Ct. 
366,  368  A.2d  842  ( 1977)  (discharge  resubmitted  for  finding  of  whether 
school  actually  had  substantial  enrollment  decline). 

11.  American  Ass'n  of  Univ.  Professors  v.  Bloomfield  College,  129 
N.J.  Super.  249.  322  A.2d  846  (1974),  aff'd  in  part,  136  N.J.  Super.  442, 
346  A.2d  615  ( 1975).  See  Matheson,  Judicial  Enforcement  of  Academic 
Tenure:  An  Examination,  50  Wash.  L.  Rev.  597.  611-13  (1975). 
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faced  with  a  major  financial  crisis,  abolished  tenure  for 
all  faculty  and  then  dismissed  thirteen  faculty,  eleven  of 
whom  had  had  tenure.  The  American  Association  of 
University  Professors,  which  was  the  bargaining  agent 
for  the  faculty,  brought  suit  in  state  court  claiming  that 
the  college  had  options  other  than  dismissing  tenured 
faculty.  The  u  ial  court  agreed,  finding  that  the  school's 
"primary  objective  was  the  abolition  of  tenure  at 
Bloomfield  College,  not  the  alleviation  of  financial 
stringency."  It  suggested  that  other  options  existed, 
such  as  the  sale  of  a  golf  course  that  the  college  had  ac- 
quired in  better  days  for  creating  a  new  campus.  It  then 
declared  that  no  financial  exigency  existed,  ordered  the 
faculty  reinstated,  and  voided  the  board's  action  ter- 
minating tenure  at  the  college. 

The  defendants  appealed.  The  appellate  court  found 
that  the  trial  court  was  wrong  in  concluding  that  there 
was  insufficient  evidence  to  show  "extraordinary  cir- 
cumstances because  of  financial  exigency"  in  view  of 
the  absence  of  liquidity  and  cash  flow.  The  court  de- 
fined financial  exigency  to  mean  "state  of  urgency," 
finding  the  trial  court's  definition  "too  narrow."  It  also 
said  that  it  was  improper  for  the  trial  judge  to  base  his 
decision  on  the  failure  of  the  college  to  sell  the  golf 
course.  Whether  to  sell  this  property  was  a  decision  "ex- 
clusively" for  the  school's  board  of  trustees  and  "not  for 
the  substituted  judgment  of  the  court." 

The  Fourth  Circuit  Court  of  Appeals  reached  the 
same  conclusion  in  rejecting  a  discharged  teacher's  re- 
quest that  the  school  endowment  be  used  to  support  cut 
positions.12  That  court  went  on  to  state  that  the  "ex- 
istence of  financial  exigency  should  be  determined  by 
the  adequacy  of  a  college's  operating  funds  rather  than 
its  capital  assets."13 

In  the  Bloomfield  case,  the  appeals  court,  though  it 
found  a  situation  of  financial  exigency,  also  found  that 
there  was  substantial  evidence  to  support  the  trial 
court's  finding  that  the  institution's  financial  exigency 
was  not  the  bona  fide  cause  for  the  decision  to  discharge 
faculty  members,  and  it  upheld  the  lower  court's  deci- 
sion. It  is  interesting  to  note  that  immediately  after  the 
trial  court's  decision  overturning  the  layoffs,  the  college 


12.  Krotkoff  v.  Goucher  College,  585  F.2d  675  (4th  Cir.  1978.)  See 
also  Slate  Division  of  Human  Rights  v.  Columbia  Univ.,  39  N.Y.2d 
612,  385  N.Y.S.2d  19,  350  N.E.2d  396  (1976). 

13.  Krotkoff  v.  Goucher  College.  585  F.2d  675,  681  (4th  Cir.  1978). 
See  also  California  School  Employees  Ass'n  v.  Pasadena  Unified 
School  Dist..  71  Cal.  App.  3d  318,  139 Cal.  Rptr.  633  ( 1977),  in  which 
the  court  rejected  the  employees'  contention  that  a  financial  crisis  did 
not  exist  because  the  school  board  had  several  reserve  accounts  it 
could  use  to  support  teacher  positions  that  had  been  cut  because  of 
lack  of  funds.  The  California  Court  of  Appeals  upheld  the  board's 
right  to  determine  the  amount  of  funds  it  could  keep  in  reserve, 
stating  that  the  board's  action  should  be  honored  unless  it  was 
"fraudulent  or  so  palpably  unreasonable  and  arbitrary  as  to  indicate 
an  abuse  of  discretion."  Id.  at  635.  See  also  Schener  v.  Creighton 
Univ.,  199  Neb.  618.  260  N.W.2d  595,  601  (1977). 


was  placed  in  court  receivership  under  the  Federal 
Bankruptcy  Act.  The  golf  course  was  sold,  several  ad- 
ditional nontenured  teachers  and  administrators  were 
not  reappointed,  and  the  college  continues  to  hold  its 
own. 

Another  well-known  case  that  examined  whether  suf- 
ficient cause  existed  to  justify  the  layoff  of  faculty  is  the 
Johnson  case  discussed  above.  Here  the  court  found 
that  the  board's  decision  to  lay  off  tenured  faculty  was 
"inescapable"  and  had  been  precipitated  by  the 
budgetary  decisions  of  the  governor  and  legislature  and 
by  the  "changing  sociological  or  economic  currents 
which  have  resulted  in  reduced  student  enrollment  at 
certain  campuses  and  within  certain  departments."14 

ABOLISHMENT  OF  POSITION 
BECAUSE  OF  PROGRAM  CHANGE 

A  layoff  because  the  board  has  eliminated  a  course, 
program,  or  department — and  therefore  a  position  has 
been  abolished— can  raise  special  problems.  When  the 
layoff  is  forced  because  of  an  enrollment  drop  in  a 
course  or  curriculum  area  or  because  of  a  financial  loss, 
the  law  of  reduction  in  force  as  discussed  in  this  article 
applies.  For  example,  a  42  per  cent  decrease  in  the  in- 
strumental music  program,  even  though  the  school's 
total  enrollment  increased,  would  justify  a  school 
board's  dismissal  of  a  music  teacher.15  Similarly,  a 
reduction  in  the  schools'  requested  budget  by  the  tax- 
levying  authority  justified  eliminating  several 
positions  and  terminating  the  employees  who  had  held 
them.16  The  layoff  of  a  history  teacher  also  was  upheld 
when  enrollment  in  that  field  fell  after  the  school  had 
established  a  new  four-year  commercial  course  that 
siphoned  off  many  prospective  history  students.17  The 
Pennsylvania  Supreme  Court  said  that  if  the  board  had 
been  unable  to  dismiss  a  now-unneeded  history  teacher, 
that  inability  would 

not  only  "freeze"  the  discretion  accorded  school 
boards  in  their  control  over  the  courses  of  study, 
but  stagnate  development  in  our  educational 
policies.  School  boards  will  not  risk  the  establish- 
ment of  new  departments  or  courses  if  they  must 
continue  to  employ  teachers  made  unnecessary 
through  such  development.  To  avoid  this  risk, 
they  must  forever  continue  only  those  courses  in 
which  their  present  staff  is  qualified.18 


14.  Johnson  v.  Board  of  Regents,  377  F.  Supp.  227  (WD.  Wis.      I 
1974). 

15.  Board  of  School  Trustees  v.  O'Brien,  190  A.2d  23  (Del.  1963).      j 

16.  Baston  v.  Ricci,  174  Conn.  522,  391  A.2d  161  (1978). 

17.  Jones  v.  Holes.  334  Pa.  538.  6  A.2d  102  (1939).  See  also  Bales  v. 
Board  of  Educ.  133  W.  Va.  225.  55  S.E.2d  777  (1949).  in  which  the      I 
court  upheld  the  dismissal  of  a  tenured  teacher  whose  certificate      I 
limited  him  to  teaching  industrial  arts  when  the  school  board  decided      I 
that  it  needed  to  employ  a  certified  science  teacher. 

18.  Jones  v.  Holes,  334  Pa.  538,  6  A.2d  102,  105  (1939). 
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But  if  the  layoff  because  of  program  change  is  not 

I  directly  tied  to  loss  of  enrollment  or  money,  it  usually 

rl  may  not  be  done.  Unless  there  is  statutory  authority  to 

I  lay  off  in  this  situation,  the  school  board  is  stymied 

I  when  it  concludes  that  it  can  meet  student  curriculum 

needs  better  by  replacing  an  existing  course  or  program 

|  with  a  new  one  in  computer  science,  remedial  reading, 

I   or  special  education,  for  example.  If  the  board  can 

J  simply  employ  a  new  faculty  member  to  teach  the  new 

courses,  it  has  no  problem;  but  if  the  new  courses  can  be 

financed  only  by  dismissing  a  teacher  in  an  area  con- 

I  sidered  less  important,  the  board  needs  authorization 
from  the  statutes  or  the  state  board  to  act.  Although 

j  some  institutions  of  higher  education,  like  the  sixteen 
constituent  institutions  of  The  University  of  North 
Carolina,  are  specifically  permitted  to  terminate  ten- 
ured teachers  for  this  purpose,19  all  public  school  ten- 

j  ure  acts  that  I  know  of  forbid  it  unless  the  discharge  is 
made  to  conform  to  standards  required  by  statute  or  rec- 
ommended by  the  state  education  agency.20  (A  board  is 

II  free  to  try  to  achieve  program  change  through  non- 
reappointment,  but  the  reality  is  that  most  school 
systems  are  "tenured  in" — and  thereby  lose  this  possi- 
bility.) Thus  a  tenure  statute  that  authorizes  ter- 
mination because  of  a  substantial  enrollment  decrease 
that  is  due  to  "natural  causes"  will  almost  certainly  be 

!  interpreted   as   not   authorizing  a   termination   of  a 
tenured  teacher  that  is  based  on  the  board's  view  that  it 
is  more  important  to  employ  a  computer  specialist  to 
;  teach  computer  science  than  to  continue  employing 
four  teachers  in  home  economics.  This  restriction  on 
i  curriculum  change  is  one  price  that  educational  gov- 
'  eming  boards  pay  for  the  job  security  established  by 
'  teacher  tenure  statutes.  If  the  education  statutes  and 
1  collective  bargaining  contracts  do  not  prohibit  the 
board  from  dismissing  tenured  faculty  when  changes  in 
the  curriculum   are   urgently   needed,   board   policy 
should  provide  for  it.  A  model  RIF  procedure  in  the 
forthcoming  NOLPE  monograph  mentioned  above 
sets  out  the  authority  and  procedures  to  be  used  in  dis- 
diarging  for  this  purpose. 

DETERMINING  THE  POSITION 
TO  BE  ELIMINATED 

Once  the  board  concludes  that  a  RIF  is  necessary,  the 

next  question  is  what  positions  are  the  most  expendable 
to  the  school.  This  is  a  dec  ision  for  the  board  to  make. 


and  as  long  as  it  does  not  act  arbitrarily,  the  courts  will 
sustain  its  right  to  decide  unilaterally.21  As  the  Fifth 
Circuit  Court  of  Appeals  said,  once  a  need  to  reduce 
staff  exists,  the  governing  board  may  "employ  any 
device  or  standard  to  implement  the  reduction,  such  as 
arbitrarily  drawing  lots  or  otherwise  leaving  the  deci- 
sion to  chance,  so  long  as  the  actual  reason  for  the  par- 
ticular separation  was  not  retribution  against  the  in- 
structor's constitutionally  protected  conduct."22 

DETERMINING  THE  EMPLOYEE 
TO  BE  ELIMINATED 

After  the  position  to  be  cut  has  been  determined,  the 
board  must  then  decide  on  the  specific  employee  to  be 
riffed.  When  the  decision  is  between  tenured  and  non- 
tenured  teachers,  the  nontenured  teacher  usually  must 
be-  laid  off  first.  Some  tenure  statutes  specifically  require 
this  result  when  the  tenured  teacher  is  certified  and 
qualified  to  perform  the  duties  of  a  position  occupied 
by  a  probationary  teacher,  and  in  jurisdictions  where 
the  statute  does  not  so  provide,  court  decisions  usually 
have  required  such  a  provision.23  But  when  the  decision 
is  which  teacher  should  be  riffed  in  a  group  of  tenured 
teachers  all  of  whom  are  qualified  to  perform  in  the 
available  teaching  position  (or  which  nontenured 
teacher  in  a  nontenured  group  all  of  whom  are 
qualified),  the  board  has  full  discretion  in  making  the 
decision  if  a  collective  bargaining  contract  or  the 
statutes  do  not  require  layoffs  to  be  based  on  seniority.24 
Furthermore,  it  may  consider  any  criterion  it  deems 
relevant  in  making  the  selection — but  again,  only  if  the 
contract  or  the  statutes  have  not  already  established  one. 

In  the  absence  of  statutory  or  contract  limitations,  a 
governing  board  should  strongly  resist  applying  a  strict 
seniority  rule  in  determining  whom  to  lay  of  f,  because  a 
strict  seniority  rule  can  work  in  several  ways  against  the 
basic  school  objective  of  providing  the  best  educational 
system.  Sometimes  recently  employed  teachers  are  more 
competent,  have  more  enthusiasm,  and  can  respond 
better  to  student  needs  than  teachers  who  are  their 
senior.  Furthermore,  most  schools  have  recently 
added— often  after  much  effort  and  expense— minority- 
group  teachers  who  have  little  seniority.  A  RIF  policy 
based  solely  on  seniority  will  mean  discharging  these 


19  See,  e.g.,    ("rustee   Policies   \m>  Regulations  Governing 

A<  \ln\IK      llMKl     IN     I  in     UNIVERSITV    OI     NORTH    CAROLINA     \l 

(.it  wh  Hill.  §  6(b)  (1976). 

20  See  Gabriel  >    trinit)  Area  School  Dist.,  22  Pa.  Commw.  Ct. 
WO,  150  A  2d  203  ( 1976),  in  whic  h  thecoun  upheld  th<  dis.  hargeol  a 

■lured  < .in  teat  hei  thai  u.is  necessar)  be<  ause  the  si  hool  board 

had  eliminated  il»  elective  instruction  in  foreign  language  in  the 
eighth  grade 


21.  Johnsonv.  Board, 377 F.Supp. 227 (W.D. Wis.  1974); Williams 
v.  Board  of  Edut..  263  Ala.  372.  82  So.2d  549  ( 1955). 

22.  Collins  v.  Wolfson,  498  F.2d  1100.  1103-4  (5th  Cir.  1974). 

23.  See.e.g ..  Si.n.  , -xrel Chapdelaine  v.Torrence.532S.W.2d542, 
549  (Tenn.  1976).  But  see  Garovoy  v.  Board  of  Educ.,41  Conn.  L.  J., 
no.  7.  p.  8(1979).  in  which  the  Connecticut  Supreme  Court  refused  to 
allow  a  tenured  music  teacher  whose  position  had  been  eliminated  to 
bump  a  nontenured  music  teacher. 

24.  See,  e.g.,  Jordan!  v.  Independent  School  Dist.  No.  129,  302 
Mum    281..  29'..  22.".  N.W.2d224.  23(11197  1!. 
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recent  hires.25  It  also  will  frequently  mean  discharging 
teachers  in  areas  recently  added  that  are  more  vital  to  the 
curriculum  than  areas,  such  as  art  and  music,  taught  by 
more  senior  faculty.  It  may  also  mean  reducing  or 
eliminating  support  programs  or  instruction  in  legally 
mandated  areas,  such  as  those  for  handicapped  chil- 
dren. For  these  reasons  a  school  board  should  adopt  a 
RIF  policy  that  authorizes  it  and  its  administrators  to 
consider  factors  other  than  seniority  in  determining 
which  employee  should  be  laid  off.  The  policy  should 
provide  that  in  determining  which  tenured  teacher 
among  a  group  of  tenured  teachers  should  be  ter- 
minated (or  which  probationary  teacher  among  a 
group  of  probationary  teachers),  the  primary  considera- 
tion shall  be  "the  maintenance  of  a  sound  and  balanced 
educational  program  that  is  consistent  with  the  func- 
tions and  responsibilities  of  the  school  .  .  . . "  The  board 
should  consider  length  of  service  (seniority)  and  other 
factors  deemed  relevant,  but  longevity  shotdd  not  be  the 
primary  consideration  in  this  decision. 

Selection  Between  Tenured  and  Nontenured 
Teachers.  When  a  layoff  must  be  made,  the  school 
board  may  not  rif  a  tenured  teacher  and  retain  a  non- 
tenured  teacher  if  the  probationary  teacher  is  retained 
in  the  same  position  or  in  the  same  area  of  competence, 
interest,  and  training  as  the  tenured  teacher,  unless  the 
statute  expressly  permits  it  to  do  so.  This  is  true  even 
when  the  tenure  statutes,  like  North  Carolina's,26 
specifically  authorize  the  school  board  to  dismiss  a 
tenured  teacher  because  of  enrollment  decline.  Specific 
statutory  authorization  to  terminate  the  tenured  teacher 
is  not  the  basis  for  dismissing  a  tenured  and  retaining  a 
nontenured  teacher  when  the  tenured  teacher  is 
qualified  for  an  available  position.  The  limitation  on 
the  board  exists  even  if  the  probationary  teacher  per- 
forms the  available  job  much  better  than  the  tenured 
teacher.  Why?  Because  implicit  in  a  tenure  act  is  the 
superiority  of  the  tenured  teacher's  claim  to  that  of  the 
nontenured  teacher  to  a  position  for  which  they  ate 
both  qualified.27  However,  in  higher  education,  where 
tenure  usually  is  created  by  board  policy,  some  in- 
stitutions (like  the  sixteen  institutions  of  The  Universi- 
ty of  North  Carolina)  specifically  prohibit  the  decision 
as  to  who  will  be  laid  off  to  be  based  on  tenure  status.28 
The  general  rule  does  not  apply  when  the  tenured 
teacher  is  not  qualified  to  teach  the  courses  to  be  taught 

25.  The  Minnesota  statute  makes  specific  exception  to  its  strict 
longevity  requirement.  It  provides  that  when  last-in  (irst-out  poli- 
cies place  the  district  in  violation  of  its  affirmative  ai  tion  program," 
tin  district  may  retain  the  probationary  teachei  ovei  the  tenured 
teacher  and  the  teai  hei  with  less  seniority.  See  Minn  Stat.  Ann  § 
125.12(6b)(c)  (1974). 

26    \  C  Gen.  Stat.  §  L15-142(e)(l)  (1973). 

27.  See,e  g  ,  Watson  v.  Burnett, 216 Ind.  216, 23  N  E.2d  120(1939) 

28  1  in  ( .Dm  ot  lilt  University  of  North  Carolina  $6(I5(  .(2) 
(1975). 


by  a  nontenured  teacher  who  is  hired  or  retained  while 
the  tenured  teacher  is  dismissed.  Thus  the  West 
Virginia  Supreme  Court  upheld  the  layoff  of  a  tenured 
teacher  and  retention  of  a  nontenured  teacher  because 
the  tenured  teacher  was  certified  only  to  teach  industrial 
arts  and  the  school  needed  a  teachei  qualified  to  teach 
science.29  For  a  review  of  cases  considering  whether  the 
tenured  teacher  is  qualified,  see  the  discussion  of 
"bumping"  (below),  which  reviews  the  case  law  con- 
cerning a  dismissed  tenured  teacher's  assertion  of  a 
right  to  a  position  held  by  a  retained  nontenured 
teacher. 

Selection  Between  Tenured  Teachers.  The  require- 
ment to  use  "fair  and  reasonable  standards"  in  deter- 
mining which  teacher  should  be  discharged  is  an  in- 
herent limitation  on  the  school  board  when  it  ter- 
minates a  tenured  teacher.  The  Fourth  Circuit  Court  of 
Appeals  even  labeled  "fair  dealing"  in  this  situation  to 
be  an  attribute  of  tenure  and  an  implicit  element  of  the 
appointment  contract.30  The  major  issue  in  selecting 
which  teacher  is  to  be  laid  off  when  the  choice  is  be- 
tween tenured  teachers  only  (or  between  probationary 
teachers  only)  is  whether  or  to  what  extent  that  the 
board  must  base  its  decision  on  seniority.  The  law  is 
quite  clear  that  unless  the  collective  bargaining  con- 
ti  ,ti  i  or  the  statutes  specifically  require  that  the  decision 
be  based  on  seniority,  the  board  may  decide  what  factors 
should  be  considered  and  what  weight  shotdd  be  given 
to  them  in  selecting  the  tenured  teacher  to  be  let  go.  For 
example,  the  Alabama  Supreme  Court  held  that  once 
the  board  establishes  cause  for  decreasing  the  number  of 
teac  lung  positions,  the  reasons  and  bases  for  selecting 
one  teacher  over  another  are  "not  open  to  inquiry."31  It 
also  observed  that  when  the  tenure  act  does  not  establish 
a  criterion  for  determining  who  shall  be  laid  off,  the 
"right  of  selection  is  a  matter  resting  entirely  with  the 
employing  Board  of  Education."32 

BAD-FAITH  ALLEGATION 

Once  the  school  has  identified  the  person  to  be  til  ltd. 
the  person  may  allege  that  the  RIF  is  a  subterfuge  to 
cover  up  a  discharge  for  an  impermissible  reason.  The 
disc  ussion  ol  adequate  cause  noted  thai  (a)  the  sc  hool 
board  has  wide  latitude  in  deciding  whethei  a  linanc  ial 
exigency  or  an  enrollment  drop  requires  a  reduction  in 
force,  and  (1))  there  is  a  presumption  when  the  board 
makes  sin  h  a  dci  isnin  thai  us  at  lion  is  valid.  Deference 
to  board  judgment  and  the  presumption  ol  correct  at  t- 


29.  Bates  v.  Board  of  Educ,  133  W.  Va.  225,  55  S  1-  2d 777(1949) 

30.  Krotkoff  v.  Gouchei  College.  585  F.2d675,682(  IthCir.  1978). 

31.  See,  e.g.,  Williams  \   Board  ol  Educ .,  263  Al.i  372,  82  S.  i  2d  5 19 
1955) 

32    Id   .it  552. 
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ini>  extends  to  cases  in  which  the  teacher  asserts  that  the 
board  acted  in  bad  faith  or  caprice:  The  burden  again  is 
on  the  laid-off  employee  to  prove  the  claim,  not  on  the 
board  to  disprove  it.  Nevertheless,  courts  do  look 
carefully  when  the  teacher  alleges  bad  faith.  For  exam- 
ple, in  Zoll  v.  Eastern  Alamakee  Community  School 
District'1  a  teacher  said  that  though  the  school  main- 
tained that  her  layoff  was  caused  by  enrollment  drop, 
the  termination  occurred  soon  after  she  wrote  two 
letters  to  the  local  newspaper  sharply  criticizing  the 
school  board  and  administration  for  stressing  athletics 
over  acadmics.  The  teacher,  who  had  taught  in  the 
system  for  twenty-seven  years  and  had  served  as  a  prin- 
cipal for  two,  claimed  that  the  board's  action  was 
retaliatory  and  violated  her  First  Amendment  right  to 
free  speech.  She  asserted  that  a  recently  adopted  RIF 
contingent  \  plan  was  unfairly  applied  when  it  was 
used  to  select  her  for  layoff.  The  plan  provided  that  the 
teat  hei  who  s<  oied  lowest  on  a  100-point  test  would  be 
the  one  laid  off.  The  test  awarded  a  maximum  of  40 
points  for  experience  and  training  and  60  points  on 
the  basis  of  subjective  evaluation  by  the  principal, 
superintendent,  and  board.  The  teacher  scored  a  max- 
imum 40  points  on  the  experience  part  but  only  17 
points  on  the  subjective  part.  The  two  other  teachers 
with  whom  she  was  competing  respectively  scored  1  1  2 
and  16  on  iheobjec  live  part  and  :Vr>  and  f>6  on  the  subjec- 
tive parts.  The  jury  cone  hided  that  she  had  been  selected 
because  of  her  criticism  rather  than  because  of  her 
qualities  as  a  teacher.  The  trial  court  awarded  her  back 
pay  and  attorney  fees  and  directed  that  she  be  given  the 
first  teaching  position  available  for  which  she  was 
qualified.  The  Eighth  Circuit  Court  ol  Appeals  ex- 
amined this  decision  closely;  it  affirmed,  saying  that 
there  was  sufficient  evidence  of  an  illicit  motive  to  sup- 
port the  jury's  verdict.  It  found  particularly  suspect  the 
application  of  the  RIF  contingency  plan  and  the  fact 
that  altei  the  I. noil  three  vacancies  had  become 
available  for  whii  h  the  teacher  was  qualified  but  they 
hail  been  filled  with  two  new  teachers  and  a  transfer 
from  within  the  system. 

Another  excellent  example  of  subterfuge  in  a  claimed 
RIF  is  the  recent  Duarte  v.  Mills  decision,  in  which  the 
federal  district  court  for  Western  North  Carolina  found 
that  the  RIF  was  a  cover-up  of  a  discharge  for  criticizing 
the  chief  administrator.34  The  case  involved  a  Spanish 
instructor,  Duarte,  who  had  taught  at  a  community 
college  for  six  years  when  the  college  discharged  him, 
allegedly  because  the  number  of  students  who  wanted 
to  take  Spanish  had  declined,  no  positions  weie 
available,  and  money  was  lacking.  Duarte  sued,  con- 
tending that  he  was  discharged  not  because  of  low 
enrollment    but    because   he   had   criticized   how    the 


college  was  operated  and  therefore  the  dismissal  was  a 
violation  of  his  free-speech  rights  prote<  ted  In  tin  Fust 
Amendment. 

Iln  evident e  showed  several  instances  in  which 
Duarte  had  criticized  the  president  and  had  circulated  a 
faculty  petition  against  the  president's  move  to  replace 
a  committee  that  had  objected  to  his  proposal  to 
eliminate  tenure  with  a  committee  more  amenable  to 
his  views.  Moreover,  immediately  before  Duarte's  ter- 
mination, the  college  abruptly  canceled,  on  the  day  it 
was  scheduled  to  meet  for  the  first  time,  a  class  he  was 
offering  on  his  own  time  in  addition  to  his  regular 
classes  in  order  to  provide  diversity  in  the  Spanish 
program;  Duarte  then  delivered  to  the  president's  office 
a  letter  of  objection,  with  a  copy  to  the  chairman  of  the 
board  of  trustees.  The  president  summoned  Duarte  to 
his  office  and  ordered  him  not  to  mail  this  copy,  telling 
him,  "[If  you  do,]  you  are  through."  "You  don't  go 
around  drawing  petitions,"  "You  can't  make  waves," 
and  "You  can't  rock  the  boat." 

The  court  found  that  the  reasons  advanced  for 
Duarte's  discharge  were  a  false  rationalization  to  justify 
an  unlawful  act.  It  found  the  discharge  to  be  a  flagrant 
violation  of  a  college  faculty  member's  First  Amend- 
ment rights,  and  it  oi  tiered  the  payment  of  back  wages. 

While  courts  will  investigate  a  RIF  more  fully  when 
boards  or  administrators  are  charged  with  bad  faith 
or  subterfuge,  boards  usually  have  withstood  such 
challenges.  For  example,  the  West  Virginia  Supreme 
Com  t  of  Appeals  dismissed  a  teacher's  complaint  and 
upheld  the  board's  right  to  dispense  with  the  services  of 
teachers  who  are  not  needed.35  While  the  board  in  that 
i  ase  was  required  to  place  the  dismissed  teacher  on  a 
preferred  list  for  re-employment,  its  action  was  declared 
reasonable.  More  recently,  the  Supreme  Court  of  Min- 
nesota upheld  a  decision  supporting  the  school  board's 
dismissal  action,  declaring  that  the  trial  court  had  cor- 
rectly determined  that  the  board's  action  was  taken  in 
good  faith.36  The  dismissal  resulted  from  new  restric- 
tions in  the  use  of  Title  I  funds  that  required  the  ter- 
mination of  three  speech  clinicians'  contracts. 

CONSOLIDATION  OF  SCHOOL  DISTRICT 

When  two  or  more  school  districts  consolidate, 
usually  several  positions  become  unnecessary  and  the 
school  board  seeks  to  terminate  employment  contracts. 
If  there  are  no  contractual  or  statutory  provisions  that 
authorize  termination  because  of  a  consolidation,  the 
newly  consolidated  school  district  usually  must  keep 
the  employees  under  contract  or  pay  damages  for  breach 
of  contract.  For  example,  after  two  Wisconsin  school 
districts  c  consolidated,  two  schools  were  closed  and  the 


.«.  5HX  F.2d  216  (8th  Cir.  1978). 

34.  No.  C-C-76-230  (W.D.N.C.  March  6,  1979). 


35.  Bates  v.  Board  of  Edur..  133  W.  Va.  225.  55  S.E.2d  777  ( 1949). 

36.  Keller  v.  Independent  School  Dist.,  224  N.W.2d  749  (Minn. 
1974). 
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new  disti  it  t  terminated  a  teacher's  contract  that  had 
been  given  just  before  the  consolidation.  The  state 
supreme  court  held  that  although  the  districts  had  the 
right  to  consolidate  in  order  to  economize,  they  could 
not  escape  obligations  incurred  before  consolidation.37 
But  if  the  state  statute  authorizes  term  ination  because  of 
consolidation,  as  North  Carolina's  statute  does,38  or  if 
the  contrac  t  specifies  that  the  contract  is  terminable  if 
two  school  s\  stems  merge,  then  courts  have  upheld  a 
termination  that  does  not  involve  the  payment  of 
damages.39 

MERGER  TO  DESEGREGATE— 
THE  "SINGLETON"  STANDARD 

One  area  of  close  judicial  scrutiny  involves  reduc- 
tions in  force  and  transfer  to  lower-paying  positions 
that  are  related  to  the  desegregation  of  schools.  The 
typi<  il  situation  involves  a  school  district  under  court 
order  that  has  merged  two  or  more  schools  in  ordei  to 
eliminate  racially  identifiable  schools.  Hie  merger 
usually  makes  a  principal  and  other  employees  un- 
necessary, and  they  are  laid  off,  demoted,  or  reassigned. 
During  the  late  1960s  and  early  1970s,  many  school  dis- 
tricts in  the  South  closed  formerly  all-black  schools, 
with  consequent  dismissal  of  black  teachers  and  ad- 
ministrators. In  Singleton  i>.  Jackson  Municipal  School 
District,*0  litigation  that  involved  thirteen  desegrega- 
tion suits  from  the  Deep  South,  the  Fifth  Circuit  Court 
of  Appeals  developed  a  standard  for  termination  and 
demotion  to  prevent  unfair  dismissal  of  black  teachers 
when  schools  were  consolidated  in  order  to  desegregate 
them.  The  Singleton  standard  required  that  ( 1 )  am  dis- 
missal  or  demotion  resulting  from  a  staff  reduction  be 
done  "on  the  basis  of  objective  and  reasonable  non- 
discriminatory standards  [developed  before  the  reduc- 
tion and  applied  to]  .  .  .  all  the  staff  of  the  school  dis- 
trict ";  and  (2)  no  staff  vacancy  be  filled  by  a  person  of  a 
different  race,  color,  or  national  origin  from  that  of  the 
dismissed  person,  unless  "each  displaced  staff  member 
who  is  qualilied  has  had  an  opportunity  to  fill  the 
vac  ancy."41 


37.  Nyre  v.  Joint  School  Disc,  258WIs.248,45N.W.2d614(1951). 

38.  See,  e.g.,  N.C.  Gen.  Stat.  §  1 15-142(e)(  1)  (1)  (1973). 

39.  See.  e.g..  Martin  v.  Board  of  Educ.  284  Ky.  818.  146  S.W.2d 
(1940);  Beckett  v.  Roderick.  251  A.2d  427  (Me.  1969). 

40.  419  F.2d  1211  (5thCir.  1970).  cert,  denied.  390  I'.S.  1032(1970). 
See  also  McLaurin  v.  Columbia  Municipal  School  Dist.,  478  F.2d  348 
(5th  Cir.  1973).  in  which  the  court  applied  the  Singleton  criteria  to 
nonrenewals  after  the  number  of  positions  was  reduced. 

41.  Singleton  v.  Jackson  Municipal  School  Dist.,  419  F.2d  at  1218. 
Three  years  before  the  Singleton  decision,  the  Fourth  Circuit  Court 
adopted  a  similar  rule  in  a  case  involving  a  North  Carolina  schot  >1  dis- 
trict. Wall  v.  Stanly  County  Bd.  of  Educ.  278  F.2d  275  (4th  Cir.  1967). 
The  Fourth  Circuit  held  thai  a  black  teacher  who  was  displaced  from 
a  formerly  all-black  school  as  a  result  of  a  freedom-of-choice 
desegregation  plan  was  entitled  to  be  judged  by  definite  objective 


Foui  years  later  the  Fourth  Circuit  Court  of  Appeals! 
in  at  ase  that  arose  in  a  North  Carolina  school  district,12 
made  it  cleat  that  the  Singleton  standard  also  applies  to 
administrators. 

In  recent  years,  however,  the  courts  have  reduced  the 
situations  towhic  h  they  have  been  willing  to  apply  the 
Singleton  standard.  The  standard  has  been  held  not  to 
applv  where  there  was  no  "relevant"  overall  reduction 
in  the  numbei  of  teachers  in  the  school  svstem;11  where 
there  was  no  overall  reduction  in  force,  though  the 
number  of  black  teachers  has  been  reduced;44  and  where 
the  desegregation  was  not  court  ordered  and  had  begun 
before  the  Singleton  decision.45  The  Fifth  Circuit 
Court  even  refused  to  apply  the  Singleton  standard  to  a 
RIF  bv  an  Alabama  school  district  that  was  under  court 
oulet  to  desegregate  because  it  found  that  the  dismissal 
resulted  from  a  reduction  in  Title  I  funds  rather  than 
from  desegregation  activities.41' In  1978  the  Fifth  Cir- 
cuit Court  held  that  lot  the  Singleton  standard  toapply, 
those  who  challenge  a  dismissal  must  show  that  the 
desegregation  effort  was  in  fact  the  cause  of  the  RIF.47 


"BUMPING"  BASED  ON  SENIORITY 

Several  state  statutes  and  an  increasing  number  of 
collective  bargaining  contracts  provide  that  when  a 
teacher's  position  is  to  be  eliminated,  the  teacher  may 
not  be  laid  off  if  he  is  "certified"  and/or  "qualified"  for 
any  other  "available"  position  in  the  school  system.  (In 
higher  education  many  institutions  have  adopted  the 
regulations  recommended  by  the  American  Association 
of  University  Professors;  these  require  the  institution 
"to  make  every  effort"  to  find  another  suitable  position 
in  the  institution  before  terminating  employment 
because  of  a  reduction  in  force.)  In  most  cases  "available 
position"  means  either  a  currently  unfilled  position  or 
a  position  held  by  an  untenured  teacher  that  the  tenured 
teacher  can  claim  because  he   is  both  certified  and 


standards  with  all  other  teachers  in  the  system.  See  nisn  ( ihanibers  v. 
Hendersonville  City  Bd.  of  Educ.  374  F.2d  189  (4th  Cir.  1966). 

42.  Williams  v.  Albemarle  City  Bd.  of  Educ.  508  F.2d  1242  (4th  Cir. 
1974). 

43.  Pickens  v.  Okolona  Mun.  Separate  School  Disc,  527  F.2d  358 
(5th  Cir.  1976). 

44.  Barnes  v.  Jones  County  School  Disc.  544  F.2d  804  (5th  Cir. 
1977).  in  which  the  Fifth  Circuit  Court  remanded  the  case  to  deter- 
mine whether  the  dismissal  had  been  racially  motivated  but  held  that 
the   Singleton  standard  did  not  apply. 

45.  Harkless  v.  Sweeny  Indep.  School  Dist.,  388  F.  Supp.  738  (S.D. 
Tex.  1975);  this  case  was  reversed  on  the  basis  of  a  finding  that  the 
teachers  had  been  dismissed  as  a  result  of  intentional  racial  dis- 
crimination.  554 F.2d  1353 (5th Cir.), cert. denied, 434U.S. 966(1977). 

46.  Lee  v.  Chambers  County  Bd.  of  Educ,  533  F.2d  132  I  5th  Cir. 
1976). 

17  Wright  v.  Houston  Indep.  School  Disc,  569  F.2d  1383  (5th  Cir. 
1978). 
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qualified  for  it.48  These  terms  are  not  synonymous.  The 
term  qualified  is  usually  considered  to  mean  a  level  of 
competence  that  is  above  certification.  Certification  re- 
quirements are  typically  established  by  the  state  educa- 
tion agency,  while  the  criteria  to  be  qualified  for  a  posi- 
tion and  how  well  the  person  will  measure  up  to  those 
criteria  are  for  the  local  school  board  to  determine. 

Most  formally  adopted  school  RIF  plans  follow  a 
strict  seniority  rule  (last  in,  first  out)  or  give  seniority 
great  weight  in  determining  who  shall  be  retained. 
Thus  when  a  RIF  must  be  made,  the  most  junior  person 
in  the  area  from  which  a  position  is  to  be  eliminated  is 
the  one  laid  off.  Both  the  National  Education  Associa- 
tion and  the  American  Federation  of  Teachers  have 
strongly  supported  the  seniority  principle. 

Not  surprising,  considerable  litigation  has  occurred 

over  what  "qualified"  means  and  whether  a  senior 

teacher  has  a  right  to  become  qualified.  In  Colorado  a 

riffed  special  education  teacher  unsuccessfully  argued 

that    her    seniority    entitled    her    to   bump    a   junior 

mathematics  or  home  economics  teachei  and  to  tain  the 

[   18  credit  hours  she  lacked  in  order  to  qualil\  in  the  new 

J  area  while  teaching  math  or  home  ec  i  >n<  >mics.49  In  New 

York  a  teacher  tenured  in  the  area  of  "home  bound"  in- 

struction  was  not  allowed  to  bump  a  teacher  with  less 

seniority  in  the  area  of  "earth  science,"  an  area  in  which 

y.   the    laid-off    teacher    had    first    been    employed    and 

|    licensed.50  In  New  Mexico  a  tenured  elementary  school 

*  counselor  was  ordered  reinstated  after  his  position  was 

eliminated  because  he  was  able  to  com  ince  a  court  that 

he  was  as  well  qualified  for  the  position  of  high  s(  hool 

special  education  teacher  as  the  nontenured  teachei 

who  cxi  upied  it.51  The  court  ruled  (a)  that  the  board 

had   the    burden    of    proving    that    no   position    was 

available    for  which    the   teachei    to   be   laid   oil    was 

qualified,  and(b)  that  it  had  not  met  that  burden.  Some 

courts  have  gone  so  far  as  to  require  the  sc  hool  board  to 

'   realign    the    teaching   staff    in   order    to   effectuate   a 

statute's  seniority  provision. 

Another  issue  with  seniority  rules  is  whether  seniori- 
ty is  to  be  applied  systemwide — i.e.,  to  the  length  of  ser- 
vice of  employees  in  all  positions  held  in  the  system — or 
applied  only  to  the  length  of  servi<  e  in  a  panic  ular  posi- 
tion 01  job  category.  The  courts  that  have  <onsidered 
this  question  have  given  different  answers,  primarily 
because  seniority  provisions  in  statutes  and  colle<  ti\r 
bargaining  contracts  are  written  differently. 


The  applicability  of  seniority  rules  to  temporary 
teachers,  noncertificated  employees,  and  part-time  cer- 
tificated employees  raises  other  problems.  In  Penn- 
sylvania the  court  held  that  the  statute  for  discharging 
certificated  employees  did  not  apply  to  temporary 
"professional"  employees  but  did  apply  to  part-time 
certificated  employees.  The  school  board  in  this  case 
was  required  to  give  credit  for  part-time  years  of  service 
in  computing  seniority  of  part-time  employees.52 


TRANSFER  TO  LOWER-PAYING  POSITION 
AND  REDUCTION  IN  SALARY 

A  decline  in  enrollment  or  financial  hardship  does 
not  always  result  in  a  termination  of  employment.  As 
the  section  on  the  closure  of  schools  as  part  of  desegre- 
gation efforts  has  already  pointed  out,  in  some  situa- 
tions school  boards  may  reassign  employees  to  lower- 
paying  positions  or  simply  reduce  salaries  for  the  same 
job.  This  action  raises  the  same  types  of  issues  as  a  layoff 
when  the  employee  asserts  a  right  to  the  higher  salary  or 
higher-paying  position  he  occupied  before  the  transfer. 
As  with  layoff,  demotions  and  pay  reductions  required 
because  of  financial  exigency  are  presumed  to  be  valid, 
and  the  demoted  or  reduced  employee  carries  the  "very 
heavy  burden  of  proving  that  the  school  board  acted  ar- 
bitraiih  or  upon  improper  considerations."53  As  the 
Washington  Supreme  Court  stated  in  upholding  non- 
reappointmenl  and  transfers  to  lower-paying  posi- 
tions, a  school  board  "ma\  reduce  salaries  and  require 
the  same  job  to  be  performed,  or  it  may  abolish  and  con- 
solidate employment  positions  and  impose  the  duties 
on  other  employees  where  done  in  good  faith  and  m  a 
manner  consistent  with  the  district's  economic  exigen- 
cies or  othei  requirements."54 


REDUCTION  TO  PART-TIME  EMPLOYMENT 

The  reduction  from  full  to  part-time  employment 
raises  issues  similar  to  those  associated  with  transfer. 
Some  state  statutes,  like  North  Carolina's,  specifically 
require  full  compliance  with  the  procedure  lor  dis- 
charge when  a  teachei  is  reduced  to  part-time  employ- 
ment bee  arise  of  enrollment  decline.55Other  statutes  are 
not  so  clear.56 


18  See. e.g., Pickens Bd. of Educ. v. Keasler, 263  Via  231,82So.2d 
197  (1955) 

B.  Evans  v.  Mount  View  School  foi  Girls,  525  P.2d  1 172  (Col... 
B74)  See  also  Fort  Sumner  Mun.  School  Bd.  \  Parsons,82N  Mex. 
610,  185  P.2d  366(1971) 

50.  Dinerstein  v.  BoardofEduc.,409N.Y.S.2d22(App  Div    1978). 

51.  Penasco  Indep.  School  Dist.  No.  1  v.Lucero,86N.M  683  526 

,(1974). 


,28Pa.Comm\v.Ct.  185.367A. 


m 


52.  Phillippiv. School D 

(1977). 

53.  Williams  v.Abington  School D 
A.2d  1282,  1283(1979). 

54.  Diedrick  v.  School  Dist.,  87  Wash.  2d598.555P.2d8! 

55.  N-C.Gen   Sim.  §§  U5-142(c)and(e)(1971). 

56.  See,  e.g.,  Caviness  v.  Board  of  Educ,  59  111.  App.  3d  28.  37. 
N.E.2d  157  (1978). 


.  10Pa.Commw.C.i.535.397 


,(1971.) 
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UNLAWFUL  DELEGATION 
OF  AUTHORITY 

Some  laid-off  or  transferred  teachers  have  claimed 
that  the  school  board  failed  to  specify  criteria  for  its  ad- 
ministrators to  use  in  determining  which  positions 
would  be  chosen  for  elimination  or  for  reassignment  to 
lower-paying  positions  and  therefore  had  allegedly 
delegated  policy-making  power.  The  courts  that  have 
considered  this  argument  have  rejected  it.57 


57.  See,  e.g..  Pierce  v.  Lake  Stevens  Si  liool  I)i 
'18.  529P.2d  810,  817  (1974). 


THIS  ARTICLE  HAS  REVIEWED  the  major  legal 
issues  that  will  confront  an  educational  governing 
board  when  it  lays  off  an  employee.  It  is  important  to 
remember,  however,  that  answers  to  these  legal 
questions  must  be  sought  first  in  the  state  statutes, 
board  policies,  and  collective  bargaining  provisions 
that  deal  with  discharges  and  reduction  in  force.  But  the 
statute  or  contract  frequently  is  silent  or  un<  lear,  and 
the  cases  examined  here  should  suggest  how  these  types 
of  issues  may  be  resolved.  Probably  more  helpful, 
however,  will  be  a  model  RIF  procedure  for  educational 
governing  boards  to  use  as  a  guide  in  adopting  their 
own  policy  on  reduction  in  force.  It  will  appear  in  the 
winter  1981  issue  of  the  School  Law  Bulletin. 


RECENT  COURT  DECISIONS 


PUBLIC  SUPPORT  FOR  SECTARIAN  SCHOOLS. 

Committee  for  Pub.  Educ.  and  Religious  Liberty  v. 
Regan,  48  U.S.L.W.  4168  (U.S.  Supreme  Court,  Feb.  20, 
1980). 

Facts:  In  1970  the  State  of  New  York  appropriated 
funds  to  reimburse  2,000  private  schools,  most  of  them 
church-affiliated,  to  pay  for  state-required  testing.  This 
testing  program  included  administering,  grading,  and 
reporting  scores  on  both  state-prepared  and  teacher- 
prepared  tests.  In  a  case  that  ultimately  reached  the  U.S. 
Supreme  Court  in  1973  [Levitt  v.  Committee  for  Pub. 
Educ,  413  U.S.  472  (1973)],  the  Court  said  that  this 
appropriation  act  violated  the  establishment  clause  of 
the  First  Amendment.  In  1974  New  York  enacted  a  new 
statute  that  appropriated  $10  million  annually  to 
reimburse  these  schools  for  the  same  services,  but  no  test 
prepared  by  private  school  teachers  were  to  be  used  in 
the  testing  program;  the  new  statute  also  required  that 
payments  of  state  funds  be  audited  to  insure  that  only 
actual  costs  incurred  in  extending  the  covered  secular 
services  were  reimbursed  from  these  moneys.  The  fed- 
eral district  court  ultimately  upheld  the  new  statute, 
and  the  plaintiffs  appealed  directly  to  the  Supreme 
Court. 

Holding:  In  a  5-4  decision,  the  Court  applied  the 
three-part  test  developed  in  Lemon  v.  Kurtzman  [403 
U.S.  602  (1971)]  and  upheld  the  statute,  finding  that  it 
(1)  has  a  secular  purpose,  (2)  neither  advances  nor  in- 
hibits religion,  and  (3)  does  not  foster  excessive  govern- 
mental entanglement  with  religion.  The  Court  said 
that  the  tests  deal  only  with  secular  academic  matters, 
and  the  fact  that  they  are  graded  by  private  school 
teachers  affords  no  control  to  those  schools  over  the 


outcome  of  the  tests.  It  found  little  risk  that  administer- 
ing and  grading  the  exams  could  be  used  for  religious 
educational  purposes.  Furthermore,  the  fact  that  the 
services  rendered  by  the  private  schools  were  discrete 
and  clearly  identifiable  obviated  the  question  of  ex- 
cessive entanglement.  Reiterating  earlier  decisions,  the 
Court  also  specifically  rejected  the  plaintiff's  argu- 
ment that  all  aid  to  sectarian  schools  is  forbidden  be- 
cause aid  to  one  aspect  of  a  church-affiliated  institution 
frees  it  to  spend  its  other  resources  for  religious 
purposes. 

ESAA  FUNDS— DENIAL  BASED  SOLELY  ON  DIS- 
PARATE IMPACT.  Board  of  Education  (N.Y.  City)  v. 
Harris,  48  U.S.L.W.  4035  (U.S.  Sup.  Ct.  Nov.  28,  1979). 

Facts:  The  Emergency  School  Aid  Act  (ESAA)  was 
enacted  to  eliminate  segregation  among  students  and 
faculty  by  encouraging  voluntary  elimination,  reduc- 
tion, or  prevention  of  "minority  group  isolation."  The 
act  states  that  no  federal  money  should  be  made 
available  if  HEW  determines  that  a  school  board  has 
any  practice  that  results  in  disproportionate  demotion 
or  dismissal  of  minority  personnel  or  otherwise  dis- 
criminates in  hiring,  promoting,  or  assigning  employ- 
ees. The  New  York  City  School  Board  applied  for  ESAA 
assistance,  but  HEW  denied  the  application  because 
statistical  evidence  showed  a  pattern  of  a  racially  dis- 
proportionate assignment  of  minority  students  en- 
rolled at  the  respective  schools.  (Only  8.3  percent  of  the 
district's  teachers  belonged  to  a  racial  minority  com- 
pared with  62  per  cent  of  the  students,  and  70  per  cent  of 
the  minority  teachers  were  assigned  to  schools  where 
minority  enrollments  exceeded  76  per  cent.)  No  sub- 
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stantive  rebuttal  or  explanation  for  the  statistical  dis- 
I  parities  was  presented.  The  board  then  sought  injunc- 
tive relief  in  federal  district  court  on  the  basis  that  the 
racially  disproportionate  teacher  assignments  resulted 
|  from    statutory    requirements,    collective   bargaining 
I  agreements,    licensing   requirements,   a  bilingual-in- 
i  struction  court  order,  and  demographic  changes  in 
!  student  population.  The  court,  after  remanding  to 
HEW  for  consideration  of  these  proffered  justifications 
for  the  statistical  disparity,  upheld  HEW's  finding  of 
ineligibility.  The  court  of  appeals  affirmed,  and  the 
board  appealed  to  the  Supreme  Court. 

Holding:  The  Supreme  Court  affirmed  in  a  6-3  deci- 
sion. In  what  it  described  as  a  narrow  issue  of  statutory 
interpretation,  the  Court  rejected  the  board's  conten- 
tion that  HEW  was  required  under  the  act  to  establish 
that  the  statistical  disparities  resulted  from  intentional 
board  discrimination  in  the  constitutional  sense.  In- 
stead, the  Court  said  that  the  standard  by  which  ineli- 
gibility under  ESAA  is  to  be  measured  is  discrimina- 
tory impact.  The  act's  stated  objective  of  ending  de  facto 
as  well  as  de  jure  segregation  would  be  defeated  if  a 
school  board  applicant  were  denied  only  when  it  had  a 
past  or  conscious  present  intent  to  perpetuate  racial 
isolation. 

The  Court  also  said  that  a  prima  facie  case  of  dis- 
criminatory impact  may  be  made  by  a  proper  statistical 
study.  It  said  that  the  burden  of  rebutting  such  a  statis- 
tical case  is  on  the  school  board. 


:  CORPORAL  PUNISHMENT  SHOCKING  TO 
THE  CONSCIENCE"  VIOLATES  CHILD  S  RIGHT 
TO  SUBSTANTIVE  DUE  PROCESS.  Hall  v. 
Tawney,—  F.2d—(No.  78-1553,  4th  Cir.  May  9,  1980. 

Facts:  Naomi  Hall,  an  elementary  school  student  in 
West  Virginia,  and  her  parents  brought  an  action  under 

;  42U.S.C.  §  1983  claiming  that  the  disciplinary  corporal 
punishment  inflicted  on  her  violated  their  con- 
stitutional rights  to  substantive  due  process.  Naomi's 
parents  had  told  school  officials,  including  the  teacher, 
that  they  did  not  want  her  corporally  punished.  They 
claimed  that  Naomi's  "severe"  paddling  violated  theii 
right  to  determine  the  means  by  which  she  could  be  dis- 
ciplined and  her  right  to  be  free  from  arbitrary  and 
capricious  intrusions  into  bodily  security  by  the  state. 
The  action  was  brought  against  the  teacher  who  ad- 

i  ministered  the  paddling,  the  school  principal  who 
authorized  part  of  the  paddling,  the  superintendent, 
and  board  members. 

The  events  that  prompted  the  lawsuit,  as  alleged  in 
the  Halls'  complaint,  began  when  the  teacher,  without 
apparent  provocation,  repeatedly  and  violently  struck 

'  Naomi  across  the  left  hip  and  thigh  with  a  thick,  home- 
made rubber  paddle  about  five  inches  wide.  The  com- 


plaint further  alleged  that  when  the  child  struggled,  the 
teacher  violently  shoved  her  against  a  large  desk, 
vehemently  twisted  her  arm,  and  shoved  her  into  the 
presence  of  the  principal,  who  authorized  another 
"violent"  paddling.  Naomi  then  was  hospitalized  for 
ten  days  for  treatment  of  traumatic  injury  to  the  skin 
and  soft  tissue  of  her  hip  and  thigh  and  received  ad- 
ditional treatment  from  specialists  for  possible  perma- 
nent injuries  to  her  lower  back  and  spine.  The  com- 
plaint also  contained  allegations  concerning  the 
teacher's  attitude  toward  Naomi  and  other  student 
members  of  her  family  that,  if  proved,  might  have  led  to 
an  inference  of  malicious  motivation. 

The  district  court,  relying  essentially  on  the  authori- 
ty of  Ingraham  v.  Wright,  430  U.S.  651  (1977),  granted 
the  defendants'  motion  to  dismiss. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  held 
that  the  district  court  properly  dismissed  the  parents' 
claim  that  the  severe  paddling  violated  their  con- 
stitutional right  to  determine  the  means  by  which 
Naomi  could  be  punished,  but  it  reversed  the  district 
court's  dismissal  of  the  child's  substantive  due  process 
claim. 

The  court  of  appeals  found  that  Baker  v.  Owen,  395 
F.  Supp.  294  (M.D.N.C),  affd,  423  U.S.  907  (1975), was 
dispositive  of  the  parents'  claim  that  they  had  a  con- 
stitutional right  to  except  their  children  unilaterally 
from  corporal  punishment. 

With  respect  to  Naomi's  claim,  the  court  began  with 
the  proposition  that  corporal  punishment  per  se  does 
not  violate  a  school  child's  right  to  substantive  due 
process.  It  held,  however,  that  under  circumstances  in 
which  specific  corporal  punishment  administered  by 
state  school  off icials  exceeds  in  severity  that  reasonably 
related  to  the  state's  interest  in  maintaining  order  in  the 
schools,  a  school  child  has  a  federal  cause  of  action 
based  on  substantive  due  process  rights  under  42  U.S. C. 
§  1983.  The  court  rejected  the  majority  view  in 
Ingraham  v.  Wright,  525  F.2d  909  (5th  Cir.  1976),  affd 
on  other  grounds,  430  U.S.  651  (1977),  that  a  child's 
federal  constitutional  right  could  not  turn  on  the  severi- 
ty of  the  punishment  and  that  no  federal  claim  existed 
under  42  U.S.C.  §  1983  since  adequate  state  remedies 
were  available.  It  found  that  school  children  have  a 
right  to  bodily  security  intrinsic  in  the  concept  of 
ordered  liberty  that  is  protected  by  substantive  due 
process.  The  court  stated  that  the  substantive  due 
process  inquiry  in  school  corporal  punishment  cases 
must  be 

Whether  the  force  applied  caused  injury  so 
severe,  was  so  disproportionate  to  the  need 
presented,  and  was  so  inspired  by  malice  or 
sadism  rather  than  a  merely  careless  or  unwise 
excess  of  zeal  that  it  amounted  to  a  brutal  and  in- 
humane abuse  of  official  power  literally  shock- 
ing to  the  conscience. 
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The  court  of  appeals  concluded  that  the  facts  alleged  in 
the  complaint  were  sufficient  to  state  a  claim  for  relief 
against  the  teacher  and  principal  under  42  U.S. C.  §  1983 
and  remanded  the  case  for  further  proceedings  on  those 
claims.  The  claims  against  the  superintendent  and  the 
board  members  were  dismissed  since  they  did  not  par- 
ticipate in,  authorize,  or  knowingly  acquiesce  in  the 
paddling. 

— Renee  Reichart  Johnson 

STUDENT  FEES  CONSTITUTIONAL  IF  WAIVER 
PROCEDURE  IS  ADEQUATE.  Sneed  v.  Greensboro 
City  Board  of  Education, N.C (1980). 

In  November  1978  the  Guilford  County  Superior 
Court  held  that  the  fee  collection  practices  of  the 
Greensboro  City  Schools  violated  the  State  Constitu- 
tion. The  ruling  was  appealed  directly  to  the  North 
Carolina  Supreme  Court,  which  reversed  except  in 
respect  to  procedures  for  waiver  of  fees  for  indigents. 

The  Court,  in  an  opinion  written  by  Justice  Exum, 
concluded  that  the  "free  public  schools"  guarantee  of 
Article  IX,  Section  2(1),  does  not  prohibit  either 
charging  of  "incidental  course  and  instructional  fees" 
or  requiring  students  to  furnish  certain  materials  and 
their  own  gym  uniforms.  Rejecting  a  distinction  made 
in  some  other  states,  the  Court  saw  no  difference 
between  charges  for  required  courses  and  charges  for 
elet  live  courses.  Both  types  are  permissible,  the  Court 
concluded  after  reviewing  the  history  of  the  phrase  "free 
public  schools."  That  term  appeared  several  times  in 
the  Constitution  of  1868  and  apparently  meant— 
assuming  consistency  with  Article  IX,  Section  2.  of  that 
constitution — merely  schools  for  which  tuition  was  not 
charged.  The  existence  of  the  phrase  in  the  1868 
document  negates  the  argument  that  a  1970  change  in 
the  language  of  Article  IX  (from  "free  tuition"  to  "free 
public  schools")  was  in  fact  a  substantive  change.  The 
Court  found,  in  short,  that  "free  public  schools"  has 
always  meant  in  North  Carolina  only  schools  free  from 
tuition,  not  schools  free  from  all  charges.  Moreover,  it 
noted  that  fees  have  been  charged  throughout  the 
operation  of  the  public  school  system  and  that  they  are 
specifically  approved  by  statute  [G.S.I  15-35(f)]. 

But  the  judgment  below  was  affirmed  in  one  regard. 
The  Supreme  Court  agreed  that  fees  must  be  waived  for 
indigent  students  because  equal  access  to  participation 
in  the  public  school  system  is  a  fundamental  right 
guaranteed  by  the  State  Constitution.  "Where  that  right 
is  threatened  with  restrictions,  the  basic  fairness  of  the 
procedures  employed  must  be  evaluated...."  The  Court 


agreed,  too,  that  Greensboro's  waiver  system  was  and 
remains  inadequate  because  (1)  it  failed  to  notify 
parents  and  students  that  fees  might  be  reduced  or 
totally  waived,  and  (2)  no  provisions  were  made  for 
protecting  the  privacy  of  students  who  could  not  pay.  A 
satisfactory  system  must  "ensure  that  all  students  and 
their  patents  are  given  adequate  and  timely  notice  of  the 
waiver  policy's  substance  and  the  simple  proceduu  s  by 
which  they  may  confidentially  apply  lor  its  benefits." 
—Anne  M.  Dellinger 


CITY  OVERTIME  PARKING  FEES  ARE  COUNTY 
SCHOOL  FUNDS.  Cauble  v.  Asheville,  No.  79285C17 
(N.C.  Ct.  of  Appeals.  Feb.  19,  1980). 

Facts:  The  City  of  Asheville  was  sued  by  a  citizen  in  a 
class  action  asking  that  the  city  pay  to  the  county  school 
fund  all  penalties  paid  to  the  city  for  overtime  parking. 
The  plaintiff  based  his  claim  on  Article  IX,  Section  7,  of 
the  North  Carolina  Constitution,  which  provides: 

...the  clear  proceeds  of  all  penalties  and  forfei- 
tures and  of  all  fines  collected  in  the  several  coun- 
ties for  any  breach  of  the  penal  laws  of  the  State, 
shall  belong  to  and  remain  in  the  several  counties, 
and  shall  be  faithfully  appropriated  and  used  ex- 
clusively for  maintaining  free  public  schools. 

The  plaintiff  pointed  out  that  a  city  ordinance  prohib- 
its overtime  parking  in  places  regulated  by  meters  and 
penalizes  overtime  parking  by  a  fine  of  $1.  He  also 
noted  that  G.S.  14-4  makes  it  a  criminal  offense  to 
violate  a  municipal  ordinance.  He  therefore  argued  that 
overtime  parking  fines  (or  penalties)  are  required  by  the 
Constitution  to  be  paid  to  the  county  school  fund.  The 
superior  court  agreed,  rejecting  the  city's  argument  that 
parking  fines  are  exacted  under  city  ordinance  rather 
than  for  violation  of  a  state  penal  law.  The  city  ap- 
pealed. 

Holding:  The  Court  of  Appeals  affirmed,  saying  that 
the  city  ordinance  makes  overtime  parking  an  unlawful 
act.  Since  G.S.  14-4  makes  violation  of  the  ordinance  a 
violation  of  state  penal  law,  the  constitutional  provi- 
sion requires  that  money  collected  for  overtime  parking 
be  paid  to  the  county  school  fund. 

The  plaintiff  estimates  that  the  city  owes  the  county 
school  fund  as  much  as  $500,000,  but  the  city  budget  of- 
ficer estimates  the  amount  to  be  much  lower.  The  North 
Carolina  League  of  Municipalities,  which  filed  an  ami- 
cus brief  on  behalf  of  the  city,  said  that  it  will  support  j 
the  city  in  its  announced  appeal. 
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